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CONSEQUENCE TO UNDER-TENURES 


OF TUB 

SALE OF AN ESTATE FOR ARREARS OF REVENUE. 

EXTRACTED FROM THE CORRESPONDENCE CONNECTED WITH 
THE PASSING OF THE SALE LAW, ACT No. XII. 1841. 


EXTRACTS. 


No. 1. 

Extracts from a Minute by Mr. Ross^ Member of Council^ on a new Sale 
Law proposed by the Sadder Board of Revenue: dated lOth Auyust, 
1833 . 

In regard to the practice mentioned by the Presidency Sadder Board 

Bengal Bov. c<.ns. loth Revenue, of defaulting Zemindars allowing 

Nov. 1834, No. 95. tlicip Estates to be brought to sale for arrears of 

Revenue, Mfl purchasing the Estates themselves in a fictitious name, 
it is resorted to, I believe, only by Zemindars who have recently acquir- 
ed and consequently possess a large proprietary interest in their Estates. 
The main object of the practice is to get rid of existing leases, and to 
obtain an immediate increase of rental by a fraudulent application of 
the Regulation which annuls the leases of Zemindars when their Estates 
are sold for arrears of Revenue ; a Regulation the existence of which 
not only operates perniciously, by inducing the practice adverted 
to, but opposes a complete bar to agricultural improvement, by 
depriving leaseholders of all security in the stability of their 
li&ases. This Regidation, I think, should be immediately rescinded ; 
and all leases granted by Zemindars, and other landholders 
empowered to grant them, held valid, and not liable to be 
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lied on any pretext whatever, until adjudged to be col]usiv| 
4ecree of a Court of Justice passed in a regular suit,* The 
Beyeuue would be sufficiently protected against the effects of coliic^^ 
leases, were such leases, like other fraudulent transactions, left to 
dealt with by the Courts according to their deserts. 


No. 2. 

Baotract from a letter from C, Maceween, Esq., Seer start/ to Government, 
to the Sudder Board of Revenue, respeciini/ the Sadder Board's propos- 
ed neiv Sale Law : dated 2^th Avgust, 1 838. 

11th. In regard to^ie practice mentioned by the Presidency Siid- 
Bongal Rev. Cons, loth Board of Revenue, of defaulting Zemindars 

Nov. 1834, No. 96. allowing their Estates to be brought to sale for 

arrears of Revenue, and purchasing the Estates themselves in a ficti- 
tious name, it is understood to be resorted to, only by Zemindars who 
have recently acquired and consequently possess a large proprietary 
interest in their Estates. The main object of the practice is to get 
rid of existing leases, and to obtain an immediate increase of rental by 
a fraudulent application of the Regulation which annuls the leases of 
Zemindars when their Estates are sold for arreai*s of Revenue ; a 
Regulation, the existence of which not only operates perniciously by 
inducing the practice adverted to, but opposes a complete bar to agri- 
cultural improvement, by depriving leaseholders of all security in the 
stability of their leases. 


* To obviate the objection which may be made to this suggesfion on account of the 
uncertainty that would attend the decisions of the Courts in such suits, it might be 
enacted that leases shaU be held to be collusive and adjudged to be annulled by the Courts, 
if the rent wdiich they stipulate for be less than the average rent paid for the land included 
in them during the three years immediately preceding their date, as exhibited in the 
village accounts required by Regulation XIL 1817, or any other Regulation in force, to 
be recorded in the Office of the Perguunah Cunoongoe or other Pergimnah office of 
account. 

' It might be further enacted that leases shall be liable to be annulled by the Revenue 
Authorities after the expiration of 20 years from their date, for whatever period they may 
vhave been granted, in the event of the Estate in which the land leased is situated being 
held khas or let to farm for the recovery of an arrear of public revenue. 

(Signed) A. Boss. 
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occurs to His Lordship in Council that it may be expe- 
to declare that leases granted by Zemindars or other landholders 
to grant them^ should be held valid and not liable tpi^be 
tmlled, until adjudged to be collusive by a decree of a Court of Jus- 
0 passed in a regular suit; and that leases shall be held by the Courts 
' be collusive and annulled as such, if the rent which they stipulate 
for be less than the average rent paid for the laud included in them 
during the three years immediately preceding their date. It may be 
expedient also, in the case of an Estate being held khas or let to farm 
for the recovery of an arrear of Revenue, to empower the Governor 
General in Council to annul any leases granted by the defaulter, that 
the Sudder Boards of Revenue, after full inquiry, may deem to be collu- 
sive and injurious to the public Revenue ; the order of Government in 
such cases to be final, and not liable to be interfered with by any Court 
of Justice. 


*No. 3. 


Extract from a letter from G. A. Bushby, Esq., Secretary to the Sudder 
Board of Revenue at Calcutta, to the Secretary to Government, Revenue 
Department, respecting the Boards proposed new Sale Law : dateddhe 
19/4 September, 1834. 


48. In respect to the prohibition of the annulment of Leases 

B6ngalRev.Cons.i0th Auction Purchasers}, except after obtaining a 
Nov. 1834, No- 120 . decree in a regular suit, the Board are of opinion 
that until the Local Judicature be made everywhere adequate to the 
wants of society, the proposed restriction on the resumption of under- 
tenures "v^ld be highly unjust to the present proprietors, and full 
of risk to the Government interests j inasmuch as it would greatly 
depreciate the %ilue of tlie proprietary right which the Collector sells 
for the recovery of a balance of Revenue, and seriously obstruct the 
realization of the current resources. They are not, however, insen- 
sible to the superior protsetion and encouragement which would be 
afforded to agriculture from the rules suggested by Goverment, on a 
comparison with the provision contained in Section XXXI. of Re- 
gulation XI. 1822, which they have already represented to be a 
dead letter; and the Government alcnc will be able to judge when**" 
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and by wbat means they can be carried into effect without peril 
the Revenue. Tbe Junior Member is of opin 
Mr. Bird. Rule is susceptible of much mo 

cation^ without in the least endangering the interests of Gove 
ment. He thinks that all Leases should not be indiscriminat 
voided by the act of sale of the superior holder's rights, as a gene 
rule ; but that the power vested in the purchaser to set aside such 
Leases should be restricted to cases in which the engagements con- 
tracted between the late proprietor of the lands and his under-tenants 
shall have originated in colluaiDn or fraud, and interfere with the rights 
of the State. The present Rule not only, as observed by Government, 
presents a serious obstruction to agricultural improvement, but enables 
a fraudulent Zemindar to profit by his own w^rong. The Senior Mem- 
ber is persuaded that the modification of the present 
rule proposed by his colleague would lead to intes- 
tine disputes, very destructive of the prosperity of an Estate, and to an 
increase of litigation, for the prompt a^udication of which there exists 
no means. What would be the excessive mischief if these cases were 
not promptly investigated and decided, is too evident to need illustration. 

49. It w^ould be necessary, however, to enact a strict law for the 
registration of Leases, that purchasers at public sales may know the 
probable value of what they are buying. The Board propose to addyess 
Government separately on tlic subject of the Registry of Deeds, having 
before them a note from their late Acting Secre- 
tary, on the general question and benefits of a 
Public Register of all transactions connected with real property. 


Mr. Pattle. 


Mr. R. D. Mangles. 


No. 4. 

Extracts from a letter from E, VAtrrie Esq,, Officiating Secretary to the 
Sudder Board of Revenue, to F, J. Halliday, Esq,, Offikiating Secretary 
to the Government of Bengal, transmitting the Draft of anew Sale Law : 
dated 13/A March, 1838. 


61st. The case of a mortgagee, and not less so of an under-tenant, 

l^*g. Cons. loth Feb. “ present Law frequently hard. If a Ze- 

IS40, No, 8. inindar mortgages his Estate, and forthwith 

throws it into balance, and brings it to sale, the mortgagee is abso- 
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witliout remedy. If a Zemindar do the same thing after lettit 
.^litile Estate^ or any portion of it in farm, for a consideratior 
and after the farmer has perhaps expended capital on his farm, 
^M|;efl||pient remedy exists. In either case, the party about to be ag- 
may pay in the balance, but this can hardly be his interest, under 
l^y circumstances, since the payment so made will never be put down by 
^’the Collector to any other than the credit of the defaulting Zemindar. 

62nd. It was suggested to the Board, by your letter No. 247, of 21st 
February, 1837, para. 5, that they should provide for these cases by 
allowing the mortgagee or under-tenant 4ftdght of immediate entry, on 
payment of the balance, restoring the Estate to the Zemindar on his 
discharging the debt. 

63rd. But to this plan some important objections presented them- 
selves. Possession of an Estate, especially when eSforced to the detri- 
ment of an opposing Zemindar, is or might easily be made useless, 
or at least of little comparative value, unless the power of annulling 
under- tenures were added. But -to allow under-tenures to be annulled 
subject to re-entry and of course re-annulment by the Zemindar, and 
this as often as the Estate might be in balance, could not but be 
detrimental to agriculture, and destructive of the security of property, 
and the investment of capital. 

64t;h. Again such a provision might enable a fraudulent Zemindar 
to evade the just demands of many creditors, by colluding with a ficti- 
tious mortgagee, and giving him, for an unreal consideration, possession 
of the Estate. 

65th. As regards under-tenants, too, the Board observe that the 
privilege proposed for them would render them in a great measure in- 
dependent of their landlords, and even encourage them, especially when 
holding the entire Estate, to set the Zemindars at defiance, and per- 
haps to withhold their rents at critical times, for the express purpose 
of throwing the Mehal into arrear, and obtaining entry by payment of 
the balances due in consequence of their own acts. And to enable the 
farmers to defy their landlords, even when making just claims, which 
it was much to be feared would result from the alteration in question, 
would be, in the Board^s opinion, rather m^e mischievous than to allow 
a landlord to defy his tenant, which was the mischief intended to be 
obviated by the suggested innovation. 

66th. The only safe means of obviating this and similar mischiefs, 
seems to be to allow any person whatever to pay in a balance of Re- 
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rqofie due upon a particular Mclial, whenever it may be the int 
stffll person to save the Mebal from sale^ and in order to ensure to ^l 
payer in such case all equitable advantage from his act of paymenl 
cause an acknowledgment of payment to be granted in such 
such a shape and form as will be, in c^ise of need, legal evidence^ 
fact and mode of payment in any Court of Justice. 

67th. Under this rule, a mortgagee might pay the balance, an'S'| 
through the evidence of his payment afforded by the prescribed acknow- ‘ 
ledgment, recover the sum paid with interest together with the amount 
due on the mortgage f whiclAe would of course lose no time in fore- 
closing ; and a tenant, in like manner, might pay off a balance of Reve- 
nue due by his landlord to Government, and produce the acknowledg- 
ment as a set-off in case of an action against him by the landlord to 
recover rent. ^ 

68th. And in fact, it is difficult to suppose any probable case in 
which the proposed law will not give an equitable and safe remedy. 

* * * sK 

95th. The Board have already state^ that considerable confusion 
and difficulty is occasione d by the obscurity of the laws regarding the 
rights acquired by a purchaser at auction sale, and the consequences to 
the under-tenants, or, at least, by the difference of construction which 
has obtained in respect to those laws. The proposed Draft, on this 
head, goes chiefly to simjjlify and explain the intent and meaning of 
the present law. 

96th. But as the Board^s construction of the existing law is opposed 
in some important particulars to that frequently maintained, it is pro- 
per to show, as concisely as possible, the grounds on which it is founded. 

97th. The first enactment on the subject is the following in Regu- 
lation XLIV. 1793 

Section V. — Whenever the whole or a portion of the lands of any 
Zemindar, independent Talookdar, or other actual proprietor of land 
" shall be disposed of at public sale for the discharge of arrears of the 
" public assessment, all engagements which such proprietor shall have 
contracted with dependent Talookdajs, whose talooks may he situated iu 
the lands sold, as also all leases to under-farmers, and pottahs to ryots, 
for the cultivation of the whole or any part of such lands, (with the 
exception of the engagments, pottahs, and leases, specified in Sections 
“ VII. and VIII.,) shall stand cancelled from the day of sale, and the 
purchaser or purcllksers of the lands shall be at liberty to collect from 
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Independent talookdars^ and from the ryots or cultivators of the 
let in farm, and the glands not fanned, whatever the former pro- 
tor would have been entitlej^to demand according to the established 
^es and rates of the pergunnah or district in which such lands may 
situated, had the engagements so cancelled never existed. 

VI. " Nothing contained in this |tegulatiou shall be construed to 
prohibit any Zemindar, independent Talookdar, or other actual pro- 
prietor of land, selling, giving, or otlierwise disposing of any part of his 

“ lands as a dependent talook. 

VII. “ Nor to authorize the asscsssment of any increase upon the 
lands of such dependent Talookdars as were exempted from any 
increase of assessment at the forming of the Decennial Settlement, in 
virtue of the prohibition contained in Clause 1st, Section LI. Kegula- 

^^tion VIII. 1793. The revenue payable by such dependent Talookdars 
is declared fixed for ever, and their lands are accordingly to be rated at 
such fixed assessment in all divisions of the Estate in which their 
talooks are includcd.^^ 

98th. Upon this it is important to remark, that nothing like ousting 
or disposing of the Talookdars and ryots,^^ was contemplated. Their 
engagements were cancelled, and the Zemindar was at liberty to collect 
from them whatever the former proprietor would have been entitled to 
collect. This obviously implies that the Talookdars and ryots^^ were . 
to remain in possession, aii inference which is, if necessary, strengthen- 
ed by the difference observable in the mode of treating “ under-farmers,^^ 
of whose tenures it is expressly said that the new Zemindar might 
collect, not from the under-farmers, which would be the analogous mode 
of writing with that used for Talookdars, but from the ryots aiid cul- 
tivators of the lands let in farm i. e, farmers were to be ejected ; 
Talookdars and ryots were to be held in possession^ subject to enhance- 
ment of rent. * 

99th. But to this enhancement there was an exception in favor of 
such dependent talookdars as were exempted 
" from any increase assessment at the forming 
" of the Decennial Settlement, in virtue of Section LI. Reguj^tion VIII, 

" 1793.” It is remarkable that there is no express exemption in favor 
of Istimrardars, as mentioned in Sections XIX. and XLIX. Regulation 

VIII. 1793, The spirit ^however of the two lawJUaken together with 


Section VII, 
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Clause 5^ Section XXIX. Regulation VII. 1799^ clearly excenliiMK 
Jstimrardars from enhancement after a sal^ . 

100th. Thus by the expression aij|^ spirit of the laws of 
sale for arrears of revenue had the following effect upon the diffSfiiiglj^^ 
sorts of tenures below enumerated : — 

\stly, Istimrardars were left iinmolcsted^ liable to no increase, and 
secure from dispossession. 

2ndly, Talooks existing at the settlement y which were not proved at that 
timCy or subsequently y to he liable to increase as provided in Section LI. 
Regulation VIII. 1793, were left as they stood before the sale, i. e., the 
proprietors were not liable to dispossession, and subject to no enhance- 


ment except upon regular suit by the auction purchaser to prove his 
title to enhance their rents. 


3rdly, Talooks existivg at the Decennial Settlementy which had been 
proved liable to increase in the manner laid down in Section LI. Regula’- 
tion VIII. 1793, were liable to enhancement by the auction purchaser, 
but not to dispossession of the Talookdar. 

Aitldy. Talooks created since the Decennial Settlement were liable to 
enhancement by the auction purchaser, but not to dispossession of the 
.Talookdar. They were, in fact, precisely in the same predicament with 


the third class. 


hthly. Farmers holding underleases made since the Decennial Settle- 
ment were liable to immediate dispossession. 

6thly. Ryots and cultivators of the soil holding with or withmt engage- 
ments were liable to enhancement, but not to dispossession. 

Ithly. Holders of leases for a term of years , or in perpetuity , granted 

* Section vni. Regu- erection of dwelling-houses y or build- 

lationXlilV. 1793. ings for manvfactureSy or gardens or offices 

for such buildingSy^ were liable neither to enhancement nor dis- 
possession. * 

101st. To this exposition, which appears to the Board obvious 
and indisputable, they solicit particular attention, because, as will be 
hereafter shown, it has been not only disputed, but absolutely contra- 
dicted and 9 iullified by very high authority, 

102nd, In 1798 a new power was given to purchasers, with regard 
to the above tenures, (except the first, second and seventh classes,) ^and 
this is a very importllht one, in the following terms : — 
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t in cases of public sales for arrears of the public Keyenue the 

" purchaser may^ without 
" any previous application to 
the Dewanny Adawlut, 
" eject any of the under- 
renters whose leases are 
annulled by Section V. 
Kegulation XLIV. 1793, 
and who may decline the 
renewal of them on such 
" terms as the purchaser by 
" the above Regulation and 
" by Section VII.Regulation 
IV. 1794,* is authorized to 


►n VTI. — The rules in the preceding Section 
considered applicable not only to the pot- 
ich the ryots are entitled to demand in the 
nee, under Regulation VIH. 1^3, but also 
renewal of pottahs which nuty expire or 

I cancelled under Regulation Xl<IV. 1793, 

Bk^d to remove all doubt regarding the rates at which 
l!|ie ryots shall be entitled to nave such pottahs 
renewed, it is declared, that no Proprietor or Parmer 
>f land, or any other person, shall require ryots, 
vhose pottahs may e^ire or become cancelled under 
Jie last mentioned Iwgulation, to take out new 
;)ottahs at higher rates than the established rates of 
:^he Pergunnah for lands of the same quality and 
Inscription, but that ryots shall be entitled to have 
juch pottahs renewed at the established rates, upon 
naking application for that purpose to the person 
>y whom their pottahs are to be granted, in the same 
manner as they are entitled to demand pottahs in 
the first instance by Regulation VIII. 1793. 


require from them/^ 

103rd. Up to this time there was no clear rule according to which 
the purchaser at an auction sale might proceed to demand enhanced 
rent from tenants liable to enhancement. Accordingly by Section VHI- 


Regulation V. 1812, it was provided that a " deduction shall be made 
'' from the gross rent at the rate of ten per cent, for the talookdar’s 
profit or income, over and above a reasonable allowance for the 
charges of collection according to the extent of the talook.^^ 

104th. It was also laid down that the enhanced demand could only be 
made on or before the month of Jeth, and in a prescribed and formal 


manner. 


105tb. This Law in no degree interfered with, although it regulated. 


the rights previously possessed : a purchaser might enhance the rents of 


* An exception was 
made as to holders of col- 
lusive tenures who on 
proof to that effect in a 
summary suit might be 
ejected at an^ime of the 
year, SectionlV#, Regula- 
tion V. 1812. 


the under-tenants in classes 3, 4 and 6 (para. 100) 
and eject them under Clause 5, Section XXIX., 
Regulation VII. 1799, if they refused to agree 
to his terms, but those terms were henceforth to 
be according to a fixed rule, and the demand was 
to take place at a given time of the year.* 


106th. But when Regulation VIII. 1819 was enacted, a very dif- 


ferent view was taken of the Laws above quoted, and the preamble to 


that Regulation shows clearly that its framers supposed the Law to 
give a purchaser a right of immediate ejectment, instead of a right 
conmtional upon acceptance or non-acceptance of terms formally offer- 
ed, which it has been explained was all that the Regulations had hither- 
to bestowed upon an auction purchaser ; and Section II. of Regulation 


c 
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VIII. 1819, expressly quotes Section V., Regulation XLIV^'ji^ 
as an authority for “ cancelling of termres^^ after a sale, t] 
as already shown. Regulation XLIV. 1793, only cancelled erigage 
and by no means warranted the cancelling of tenures, which amor 
fact to dispossession and ejectment. 

107th. The declaration, however, of the old law, which Reguli 
VIII. 1819 professed to contain, seems to have been at a later period^? 
and in a much more important and effectual manner, t^en as the correct 
one, for the next Regulation on the subject (Regulation XI. 1822) 
repeats (and almost in the same words) the questionable exposition 
alluded to, and even extends and amplifies its effects. 

108th. It was now declared* that the act of sale transfers to the 

" purchaser all the property 
and privileges which the 
" engaging party possessed, 
and exercised at the time 
of settlement, free from any 
“ accidents or incumbrances 
that may subsequently have 
been imposed or have super- 
vened thereupon, &c. &c.,” 
and again, '^In pursuance 
“ of the principle of holding 
^^the Estate of a defaulter 
answerable for the Revenue 
in the state in which it 
stood at the time the settle- 
ment was concluded, all 
tenures which may have 


♦ Section XXIX., Regulation XT. 1822 . 

Section XXX. — In pursuance of the principle of 
holding the Estate of a defaulter answerable for the 
punctual realization of the Government Revenue in 
the state in which it stood at the time the settle- 
ment was concluded, (at which time by the dissolu- 
tion of its previous engagements, Government must 
be considered to resume all rights possessed on the 
acquisition of the country, save where otherwise 
especially provided,) all tenures which may have 
oiiginated with the defaulter or his predecessors, 
being Kepl^esontatives or Assignees of the original 
engager, as well as all agreements with ryots or the 
like settled or credited by the first engager or his 
representatives, subsequently to the settlement, as 
well as all ter "es which the first engager may, under 
the conditions of his settlement, have been competent 
to set aside, alter, or renew, shall be liable to be 
avoided and annulled by the purchaser of the Estate 
or Mehal, nt a sale ftir arrears duo on account of it, 
subject only to such conditions of renewal as attach- 
ed to the tenure at the time of settlement aforesaid, 
saving always and except leases of ground 

for the erection of dwelling-houses, or buildings, or 
for offices thereunto belonging, or for gardens, tanks, 
canals, water-courses, or the like purposes, which 
leases or engagements shall, so long as the land is 
duly appropriated to such nurpoaes, and the stipu- 
lated rent paid, continue in force and effect. 


originated with the default- 
er, or his predecessors, being Representatives or Assignees of the 
original engager, as well as all tenures, &c. &c., shall b6 liable to be 
avoided and annuUedhy the purchaser at the sale, subject only to such 
" conditions of renewal as attached to the tenure at the time of settle- 


ment aforesaid.^^ 

109th. This power of avoiding and annulling under-tenures is subse- 
quently said to be '^indispensable for the security of the ]^blic 
« Revenue,” and to " have been always and uniformly acted upon as a 
fundamental principle of the Revenue system of this Presidency.” 
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ill* The fact, in short, of the full power given by a sale to auction 
sers to annul tenures (not leases only) and eject tenants, is taken 
^^^P^etely for granted in Regulation XI. 1832, so much so as hardly 
^^gttng to be enacted^ but rather announced as an undeniable axiom, 
it is remarkable as an additional proof of the construction now 
®j^en to the old laws, that the only law which did give the power 
^l^nder certain conditions) of ejecting tenants, (Clause 5, Section XXIX., 
Regulation VII. ^1799) was repealed by^egulation XI. 1832 and not 
re-^enacted. 

111th. There is, however, one point in which Regulation XI. 1822 
adheres closely to the old laws, as respects the position of under-tenures. 
But as this adherence goes to separate the cases of two kinds of tenures 
which, under the laws of the Perpetual Settlement, were similarly situat- 
ed, and as, moreover, it goes to limit the powers of auction purchasers, 
though the whole object of Regulation XI. 1822 was to increase them ; 
it may be very reasonably presumed to have been an oversight. It has 
been stated that under the old laws dependent Talooks, which existed be- 
foret he Perpetual Settlement, not being those protected by Section VII., 
Regulation XLIV. 1793, and dependent Talooks^created subsequeri|^y 
to the Settlement, were placed in the same predicament, L e, iftey were 
liable to enhancement of rent, but not to ejectment, unless the enhanced 
rent were withheld. Now Section XXX. of Regulation XT^ 1822 gives 
the purchaser the power of ejecting the tenants, whose tenures may have 
originated with the original engager, or his representatives, i. e, Talooks 
created since the Settlement ; but provides at the same time that the 
purcl^aser shall succeed to the rights of the original engager at the time 
of Settlement j and that annulment of tenures, which the original engager 
under the terms of his settlement might set aside or alter, shall be '' sub^ 
ject to such conditions of renewal as attached to those tenures at the time 
of settlement aforesaid a condition\hich clearly entitles to renewal 
the holder of a dependent Talook existing at the time of Settlement, 
not protected from enhancement by Section VII., Regulation XLIV. 
1793, as above stated, and belonging to class 3, para. 100 ; that is to say. 
Regulation XXII. found the two descriptions of tenure (class 3 and 4) 
in one and the same position — it left them very differently situated. 
Both were liable, previous to Regulation XI. 1822, to enhancement only; 
after Regulation XI. 1822, the one was in the same position, but for 
the other was added liability to ejectment. 

112th. This must, the Board imagine, have been an oversight. 
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113th. So far Regulation XI. 1823^ though^ as the Board 
erroneously worded as to the moaning and intent of former 
lations, was at any rate clear enough in its own purport. It 
mistake the object of the old laws, but could hardly be itself mi 
by others. 


114th. Another Section,* however, was so worded as to cast a dotHlp 

* Section XXXII ^1 that had preceded, and to raise up ditf^y 

culties and contradictions which have existed 
more or less ever since. “ The above rules,^^ it was provided, shall 
not be construed to entitle the purchasers of land at public sales to 
disturb the possession of any village Zemindar, Putteedar, Mofusstl 
‘‘ Talookdary or other person having an hereditary transferable property 


in the land, or in the rents thereof, not being one of the proprietors 
party to the engagements of settlement, or his representative.^^ 
115th. This Section certainly bears out in a considerable degree the 
construction given to it in many instances, that by its operation depen- 
dent holders of any description, who may have purchased a proprietary 
right in their tenures, or the rents thereof, are secured from all the 
effects of a sale for arrears of Revenue. And as the under-tenants, 
almost dbwn to the very cultivators of the soil, do in many parts of the 
Lower Provinces purchase a hereditai'y right in their tenures, the con- 
sequence of this Section, so construed, has been a varying and contra- 
dictory execution of the law, an uncertainty on all hands as to the 
position of under-tenants, difficulty and imperfection in giving and 
obtaining possession of Estates purchased at public sales for arrears of 
Revenue, and generally distrust, misunderstanding, litigation, and dis- 
content. 

116th. Indeed it may be unreservedly asserted, that though the 
Regulation in question, by its XXXI. Section, gives apparently much 
greater power to auction purchdiers than they ever possessed before, 
yet in consequence of the contradiction implied in Section XXXII., the 
real and practical effect of this law has been to narrow the benefits of a 
purchase, and impede the collection of the Revenue. 

117th. The construction of this Section, which has been stated to 
be the usual one, has been thus remarked on by the Board on a former 
occasion : — 

118th. “ It has on some recent occasions been held that dependent 
“ Talookdars, created since the Settlement, came within the description 
of persons protected by the above proviso. 
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“ The Boards however, entertain no doubt whatever that this 
ion is incorrect. 

^^jOth, It will be sufficient to attend carefully to the wording of the 
^^^^ction, to be satisfied that the persons designed to be protected are X)ar- 
Pp^ies possessing a full and fixed right of what is termed, in the language 
of our Regulations, ^ property^ in the land, or its rents; that is, parties 
professing such a right as that it is possible that they might Be ^ pro- 
' prietors, parties to the engagement of settlement,^ while it needs not 
be stated that it is very certain that dependent Talookdars never 
could be parties to an engagement of settlement, and it thence 
follows that they are not of the class of persons to whom the Section 
was intended to apply. 

121st. " The interest of dependent Talookdars, as before mentioned 

in para. 2nd of this letter, has been defined by Section VII. Regu- 
^Mation VIII. 1793, to be only a Measehold^ and not a proprietary 
“ ^ interest.^ • 

122nd. The Section in question of the Regulation of 1822 points 
evidently to the case of persons having fixed 
properties in Mehals, though they may not in 
virtue of that right have engaged witlf Govern- 
ment for the Revenue, such as the village Ze- 
miiidars, Puttcedars, &c., of the Upper Pro- 
vinces. The meaning will be more plainly seen 
" on comparing Section XXXII. with Section 
XVI. of the Regulation, where the same class 
of persons arc spoken of as * Proprietors,^ ‘ PuU 
“ ^ teedars^ ^ village Zemindars^ or the like, who 
at the time of the Settlement held distinct 
properties,* though paying their revenue 
through the recorded Malgoozar.” ♦ 

123rd. This construction of Section XXXII. is entirely consistent 
with the manner in which the mention of the proviso alluded to is intro- 
duced in it. There is nowhere in the previous Sections, a hint of there 
being any exception to, or limitation of, the general and indispensable 
principle declared in them, being to be found in this Section. On the 
contrary, that general principle is stated in terms the most express and 
unqualified, and, as has been remarked, as if it were an absolute and 
necessary consequence of the act of sale for arrears. And Section 
XXXII, is added, not as exceptive but as ptecavdionary, to prevent the 


* Section XXXII. Re- 
gulation XI, 1822, would 
however protect Talook- 
darSj the actual nroprie- 
tors of the lands com- 
posing their Talooks 
“ who did not apply for 
“ separation within the 
“ time limited by Section 
“ XIV, Regulation 1. 
“ 1801.*’ That Section de- 
clares that such Talook- 
dars so neglecting to ap- 
ply should lose their 
right to separation, 
though ** in other res- 
“ pects** the rights of the 
Talookdars M-ero not to 
be in any degree affect- 
ed. 
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misappiication of the powers given by the preceding Sections to 
chaser over tenures created since the Settlement^ to tenures ofprop^M 
which^ though situated within the Estate sold^ are not derivative cg SpB 
from the party who originally entered into engagements at the l^ 
of Settlement, or from any of his successors down to the defaultfi^P 
engager, and are, therefore, not involved in the act of sale of the 
faulter^s estate or interest. ’* 

124th. The Board need not pursue the argument further upon the 
wording of the law, or dwell in addition to the considerations already 
stated upon the great improbability, to say the least of it, that it could 
be meant by Section XXXII. to nullify, in regard to one great class of 
dependent tenures, the rule which is broadly laid down in Section XXX. 
in respect to all dependent tenures created since the Settlement, or to 
render nugatory and useless the special power of protecting sucS 
dependent tenures, whicli is conferred by Section XXXI., in so efteful 
and guarded a manner on the Government alone. They think, however, 
that it may be satisfactory to state here, in the words of the framer of 
the Regulation under consideration, the views by which he was guided 
in drawing this part of it. The following is an extract from a note 
recorded on the proceedings of Government, under date the 1st Novem- 
ber, 1822, by Mr. Secretary Mackenzie, in submitting for approval the 
final Draft of Regulation XI. 1822, to which the Board have been per- 
mitted to refer : 


125th. It may, however, be proper to observe that this Regulation 
contains a very important concession to the inferior proprietary 
classes, and one which the auction purchasers will be apt, though 
erroneously, to consider as an encroachment on the riglits acquired by 
them, and that is the declaration that their property is limited to what 
^^may have been that of thc*/ormcr engager at the time of Settlement. 
“ This doubliess is tlic equity of the case, and is likewise the spirit of 
the former rules on the subject, but as the point was never declared 
heretofore with sufficient precision, the auction purchasers have been 
encouraged to assert that the entire and absolute property became 
'' theirs by purchasc.^^ 

126th. " Thus it will be seen that the anxiety was to preclude more 

from being held to be conveyed to a purchaser at a sale than the 
'' rights of the first engager at the Settlement, but that it was not 
sought to deprive the purchaser, to any extent, of any of those rights.’^ 
127th, The Regulations in force ate further defective, inasmuch as 
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:^o not distinctly provide for the speedy adjudication of questions 
between purchasers and their tenants, 'arising out of the rules 
id ; and as no possession can be called complete until these cases 

R i^tled, a great additional difficulty has been opposed to auction 
hasers in their attempts to obtain possession of their purchases. 
A;^8th. In the Draft now submitted, the Board have endeavoured to 
reduce the law to its original purport as it stood in 1793; to obviate 
contradictions, errors, and misconstructions; and to provide clearly for 
the speedy decision of such disputes as always arise between a purchaser 
and his under-tenants relative to their respective rights under the law. 

129th. The mode in which this has been effected will be clearly 
understood from the following compendious statement of the liabilities 
of the different sorts of tenures, eonsequent upon a sale previous to the 
Enactment of Regulation XI. 1822, and subsequent to that Regulation, 
and^lso their j>roposcd liabilities under the present Draft. 
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# NoTB.-*Tiie above relate to honi Jide holdings of the descriptions quoted. Collusive tenants under all three systems may be ousted at any time of the ; 
after proof of collusion in a summary suit ; which suit, however, according to the proposed Draft, must be filed within two years from the completion of the 



( 18 ) 


No. 5, 

Extract from the Sudder Board’s Draft of a new Sale Law, submit^ 
Government with Mr. Officiating Secretary Currie’s letter, 

No. 4‘J : dated the \Zth March, 1838. 

26th. If the Estate sold be that on which the arrear was due, the 
act of sale shall render liable to enhancement of 
rent in the manner hereinafter provided, all 
under-tenures whatever within the Estate sold, 
with the following exceptions, viz. Istimrarec tenures of the nature des- 
cribed in Section XIX. Regulation VIIL of 1793, and Talooks existing 
at the time of the Decennial Settlement, and not at the time or subse- 
quently proved to be liable to increase of assessment in the manner and 
for the reasons specified in Section LI. Regulation VIII. of 1793 ; and 
also all tenures held under bond fide leases, temporary or perpetual, for 
the erection of dwelling-houses, manufactories, or offices for the same, 
or for gardens, tanks, canals, or like purposes, all of which three des- 
criptions of tenure shall continue in force and effect, so long as the 
stipulated rent is paid ; and in the case of the last-mentioned tenure, 
so long as the lease continues, if that be temporary, and so long%s the 
land is appropriated to the purpose or purposes specified. 

Provided always that in the case any Auction purchaser shall proceed 
by summary suit against any tenant of the description above excepted 
for increase of rent, on the plea that such tenant does not in fact belong 
to the excepted class, the burthen of proof of right to exception and 
exemption from increase of rent ghall be on the tenant sued, 

27th. It is prescribed by Sections IX., X. and XI. Regulation V. 1812 
that no rents of under-tenants shall be liable to enhancement during 
the current Plhngal or Fussily year, unless written engagements for 
enhanced rent have been entered into by the parties, or a formal 
written notice have been served on the tenant, on or before the month 
of Jeth, notifying the specific rent under the landholder’s right of 
enhancing it to which he will be subject for the Bengal or Fussily 
year, and that in all practicable cases this notice shall be served person- 
ally on the tenant ; but that if he abscond, or conceal himself, so that it 
cannot be served personally upon him, it shall^n the presence of two or 
more respectable witnesses, be affixed at his usual place of residence. 
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latter process shall^ in such casc^ be deemed and takex]^ to be 
|ieiit service of the notiBcation in question. 

IPth. In modidciition of Section X. Regulation VIII. 1831, it is 
declared that, under the above limitations and conditions, it shall 
competent to purchasers of lands sold for the realization of arrears 
^accruing on them at any time within two years from the date of sale, to 
( enforce demands for enhancement of rent, against their under-tenants 
by distraint, or by summary suit under Regulation VIIT. 1831, and 
Collectors, or other Officers duly empowered to try and determine such 
suit or suits succeeding distraint under Regulation V. 1812, shall, in 
cases in which the legality or justice of the demand may be disputed, 
summarily adjudicate between the parties, both as to the legality of the 
demand under Regulations VIII. and XLIV. 1793, or other Regula- 
tions in force regarding the rights of under-tenants to hold their lands 
exempt from enhancement of rent, and as to the justice and fairness of 
the demand as regards the extent and quality of the land comprising 
the tenure, and the custom of the District or Pergunnah with respect to 
rents. Provided, however, that such decisions shall be contested only 
by regular suits in the Civil Courts. 

29th. Should a purchaser of a Mehal by Auction for an arrear of 
Revenue, be of opinion that any tenures in the Estate he has thus pur- 
chased are fraudulent, or fictitious, or held collusively at an inadequate 
Jumma, he shall be competent to sue for tixe ejectment of the tenants 
thereof at any time within two years from the completion of the pur- 
chase, and such suits shall be tried by the Collector as summary suits, 
in the maimer laid down in Regulation VIII. 1831 ; and if the tenure 
be proved to the Collector’s satisfaction to be fraudulent or fictitious 
as aforesaid, he shall pass a decree for the ejectment of the tenant of the 
same, placing the plaintiff in full possession of the tenure. With ex- 
ception to the fraudulent and fictitious tenants abovimentioned, no 
under-tenant in an Estate sold for the recovery of arrears of Revenue 
shall be liable to be dispossessed by the purchaser, except by a decree 
in a regular suit, so long as he may pay the reut of liis lands, cither 
according to engagements with the said purchaser or agreeably to the 
notice for enhancement served upon him, or according to the rate fixed 
Ifcy the Collector’s decision in a summary suit tried as above prescribed. 
Provided always, that evfery purchaser aforesaid (and all other owners 
and managers of land) shall be authorized and empowered to oust at 
their own discretion, on their own responsibility and without applieJf 
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tion ^ the Courts, all tenants holding under-written temporary 
or engagements, on the expiration of such leases or engagements. 


No. 6. 

Minute by H. Walters ^ Esq., Temporary Member of the Sudder Board of 
Revenue, Calcutta, respecting the Board^s proposed new Sale 
dated 29th September, 1837. 

1st. With respect to separable Talooks, Sections IX. and X. Regu- 
lation I. 3 793, and Section XIV. Regulation I. 
1801 distinctly recognize the right of a Zemindar 
to dispose of his proprietary interest in the whole 
or any part of his Estate, by sale, gift or otherwise. But it is required 
that all such transfers be notified to the Collector of the Zillah, that the 
fixed Jumma assessed upon the whole Estate may be apportioned on 
the several shares which will thenceforward form distinct Estates, and 
it is further clearly enacted that if any Zemindar shall have disposed of 
his proprietary rights in any portion of his Zemindaree, whether under 
the denomination of .an independent Talook or otherwise, and the per- 
son to whom a portion of the Estate may have been so transferred shall 
have omitted to obtain a separate allotment of the public assessment 
thereon, such transfer, so far as it respects the rights of Government, 
must be considered altogether invalid, and if the land so privately trans- 
ferred, but not separately assessed, shall subsequently be included in 
any sale for arrears of Revenue, the illicit and imperfect private transfer 
must be deemed to have been altogether done away. In such cases the 
lands transferred, until publicly registered and separately assessed, form 
part of an undferided Estate, and as such are liable to be sold for any 
arrear of Revenue which may be due from any paft of the Estate. All 
tenures or holdings of the above nature formed since the Settlement, 
then, are absolutely void on a sale, and the purchaser will enter on 
possession of such lands just as he will do on possession of the lands re- 
maining in the occupation of the late proprietor. So also any de- 
pendent Talooks or other holdings with hereditary transferable rightsi^ 
found in the possession of any proprietor being a party to the engage- 
meut of Settlement, or his representative,^^ will be liable to absolute 
annulment on sale and the purchaser will be entitled to enter on pos- 
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thereof. All Talooks therefore held by proprietors in the^pames 
relations and dependents will thus fall, quoad right of possession 
^^'guoad amount of rent, by sale of the principal !E state for arrears of 
li^nue, (See Section XXXII. Regulation II. 1822.) 

Talooks, however, with aright of separation created anterior to the 
ettlemcut, the proprietors of which may have omitted to apply for and 
obtain separation, are declared to have forfeited their right to separa- 
tion, though their interests, as explained in Section XIV. Regulation I, 
1^1, arc in no other respect affected ; such Talooks will therefore not 
be annihilated by sale, but will continue in possession of their owners 
as dependent Talooks, liable only to increase of rent by decree of Court. 

It is necessary that the above should be distinctly stated in the new 
Law, and explained in the letter. 

2nd. With respect to dependei^ Talooks, whatever construction 
the former Regulations may be open to a contrary effect, there can be 
no doubt that Section XXIX. Regulation II. 1822, is the present Law 
which rules the incidence of sale for arrears of Land Revenue on under- 
tenures, whether with or without right of transfer, &c. ; and whatever 
may have been the practice of the Courts, founded on their own con- 
struction of that Section, there can, I think, on mature reflection, be as 
little doubt that the construction given to Secs. XXX., XXXI., XXXII. 
Regulation II. 1822, by the Board of Revenue, in their letter quoted by 
our Secretary in his draft, is the right interpretation, that on sale of 
an Estate for arrears of Revenue accruing thereon, all under-tenures of 
whatever description, created since the Decennial Settlement, arc annull- 
ed entirely quoad the rent stipulated to be paid to the ousted proprietor, 
and quoad the possession qg right of possession of the dependent tenure- 
holders. 

I do maintain that when an auction purchaser is put in possession 
of his Estate, he has a right to enter on bodily possession, and dispose 
of, as to him may seem most to his own interests, all the lands contained 
in his purchase, not being lands held under tenures that were in exis- 
tence when the Zemindars engaged with the Gipvernmcnt at the Perpe- 
tual Settlement ; and that with regard to all such existing tenures, he 
succeeds to and enjoys, and has a right to exercise, all the powers which 
the parties to th^ Settlement might have legally exercised at the period 
thereof, and no more nor less. This construction of the Law is clearly 
upheld and enforced by Regulation II. 1822, and the circumstances of 
the country convince me that, so far from repealing this Law, the Reve- 
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nue Autliorities are, at tlie presjpnt time, bound to uphold it by m 
possible means, and further are bound to provide for it more 
and easy application. The effects of a contrary course, it is easy to ;|H 
ceive, will be to embarrass more and more the due realization 
public Revenue, to divert the application of capital from the purchase g 
Janded property, and from the improvement of Agriculture. 

I will not go into a lengthened argument to prove the correctness o 
the above position, because it is acknowledged that Section XXX. Kegula 
tion II. 1822, which is the Law at present, clearly authorizes the oustSj 
of all such dependent tenure-holders by an auction purchaser. I will 
however, observe that Section X. llcgulatiou I. 1793, which sanction 
the creation of such dependent Talooks, distinctly declares that the 
Jumma which may be stipulated to be paid by tlie dependent Talook- 
dars shall not be entered upon the records of Government ; that the 
transfer will not exempt such lands from being answerable for the pay- 
ment of the public Revenue assessed upon the whole Estate, in the 
event of a sale, nor will it be allowed in any case to affect the rights 
and claims of GovernmenL any more than if it had never taken place* 

Now I would wish to know how the principle of holding the Estate 
of a defaulter answerable for the Gcjvernment Revenue in the state in 
which it stood at the time the Settlement was concluded, (Section XXX. 
Regulation II. 1822,) a principle which is clearly consistent with the 
Section above quoted, can be maintained, if a right to retain possession 
of tenures created since the Settlement is upheld with respect to such 
tenure-holders ? 

It is true that by the tenor of Section Y, Regulation XL! V. 1793, and 
Section XXIX. Regulation YII. 1799, althoijfgh the agreements entered 
into with dependent Talooks stand cancelled from the day of sale, the 
purchaser caunot eject the Talookdars so long as they may not decline 
the renewal of them on such terms as the purchaser is authorized to 
require of them. But these provisions arc clearly confined to Talooks 
which were in existence at the period of the Settlement. Such Talook- 
dars cannot be ousted so<^loug as they consent to pay the proper rent 
demanded of them, though by Section XXIX. Regulation VII. 1799, even 
such Talookdars could be ousted by the Zemindars, without reference to 
the Courts, if they refused the terms offerechtliem. * 

Talooks created since the Settlement, however, enjoy no such immunity. 
The only provision in fact made in favor of dependent Talooks created 
since the Settlement, is to be found in Section XXXI. Regulation II. 1822, 



( 23 ) 


HjBlirhicli the Governor General is authorized to revise sucix unaer- 
and the wording of the Secti^ who may have granted leases 
I®?, Mother temporary or •permanent assignment of his land for a present 
consideration/^ &c., clearly shows that all transfers of proprieta- 
g nght in Talooks, as well as all mere leasehold engagements created 
since the Settlement, are absolutely annihilated by sgle for arrears, and 
the holder thereof liable to be ejected, unless specially reserved at the tim^‘ 
of sale by order of the Governor General. Further, Section XIV. Regu- 
lation I. 1801 distinctly states that the rules regarding separable Talooks 
contained in Regulation VIII. 1793, were never ' meant to be applied 
to any new Talooks constituted since the period of the Decennial Settle- 
ment ; and from the analogy of this express provision it may also further be 
deduced that none of the provisions relative to under-tenures existing 
at tlie time of the Settlement, as contained in the Regulation of 1793, 
are applicable to tenures subsequently created, unless so expressly de- 
clared in some subsequent Regulation. 

The letter of Government to the Revenue Board, dated 15th Decem- 
ber 1795, on the right construction of Regulation XLIV. 1793, must 
also be read with the same limitation, viz, as referring only to Talooks 
in existence at the x>ei*iod of the Settlement, and of the cnactmi^t of 
that Regulation ; and it is agreed on all hands that the right of occu- 
pancy in such Talooks is not disturbed, but only the money engagement, 
by sale for arrears. 

The term " Tenure” does not appear to have been used in the Regu- 
lations anterior to Regulation VIII. 1819. In Section II. it is enacted, 
provided however that nothing herein contained shall be held to 
exempt any tenures held uiilbr engagement from proprietors of Estates 
paying Revenue to GovWnncnt from the liabilify to he cancelled on 
sale of the said Estates for arrears of the said Revenue, under the Rule 
of Section V. Regulation XLIV. 1793, unless specifically exempted 
from such liability by the Rule in question, or by any other specific 
^ Rule of the Regulations in force.”t|P 
Now whatever indefiniteness there may be in the application of the 
berm in other places, it is evident that by the hbove Section the tenure 
itself, and not the money engagement only, is cancelled by sale. 

In my opinion, therefore, the Secretary's draft, from paragraph 95 to 
132, should be altered to^lneetthe above construction; and Section 
XXVIII, to XXX. in the draft of the new Law be altered accord- 
ingly. 
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Ifo. 7. 

JL 

* Extract from a letter from F, J. Halliday, Esq., Secretary to the <5% 
vernment of Bengal, to T. //. Maddock, Esq., Officiating Secretary 0 
the Government yf India, respecting the Sudder Board^s proposed neii> 
Sale Law : dated the 10th July, 1838. 

Sections XXVI., XXVII., XXVIII., XXIX. These Sections declare 
\vhat arc to be the consequences of a sale for the 
184 (^^No.T.^ recovery of an arrear of Kevenue to the under- 

tenures in the Estate sold. 

The following under-tenures are not to he in any way affected : — 

1^/. Istimraree tenures of the nature described in Section XIX., 
Regulation Vlll. 1793. 

2nd. Talooks existing at the time of the Decennial Settlement, and 
not at that time or subsequently proved to be lial)le to increase ol 
Assessment, in the manner and for the reasons stated in Section LI. of 
Regulation VIII. of 1793. 

Zrd. Lands held under bond fide leases, temporary or perpetual, for 
the erection of dwelling-houses and manufactories, or for gardens, 
tanks, canals, and like purposes. 

The under-tenures which are to be affected by a sale, are the fol- 
lowing : 

Isif. Tenures created maid fide, or collusively, after the conclusion 
of the Decennial Settlement. 

2nd. Tenures created bond fide after tl# conclusion of the Decennial 
Settlement, HP 

The maid fide, or collusive tenures, are to be voidable in toto, and 
' the holders arc to be liable to ejectment. To this, His Honor sees no 
objection. 

The bond fide tenures are to bqip^ccted quoad their rent only, which 
is to be liable to enhancement ; the right to occupy and cultivate the 
land at an adequate rent continuing vested in the holders. 

This consequence to an under-tenure, which confers not only a right 
to occupy in perpetuity the land included in it, but also a right to 
occupy the land at a rent fixfed for perpetuity, is necessary to secure the 
Land Revenue from being deteriorated by the creation of under-tenures 
assessed with inadequate rents. 
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^ farm under a lease for a limited period, at a rent payable 
Ip^ng such period^ equal to what the lands included in the farm were 
^able of yielding wlieH|jj^hc lease was granted, is a dond fide tenure ; ^ 
tiifi as such its rent will be liable under the proposed Act to enhancement. 

This, the Deputy Governor considers objectionable ; especially as the 
innulment of bond fide temporary leases is not necessary for securing 
he llevcnue from deterioration. The great defect. His Honor thinks, 

>f the Sale Law now in force, (Regulation XI. 1822,) is that it does not 
ifford the security to leases of this description, which is essential to the 
.mprovemeiit of the agriculture of the country ; and a new Law which 
diall not remedy that defect will not be productive of much advantage ; 
or M'hile it remains unremedied, no intelligent farmer will employ his 
ikill and ca^ntal on land, held under a lease which the lessor may at any 
ime cause to be annulled. 

As a remedy for the defect mentioned, the Deputy Governor would 
propose that it be enacted in the new Law, that it shall not be lawful 
or the purchaser of an Estate sold for an arrear of Revenue to annul 
i farming lease granted by the defaulting, or by a former proprietor, 
or a term not exceeding twenty years, and stipulating for the payment 
)f an annual rent, not being less than the average rent realized from 
ihe lands in the three years immediately preceding the year in which 
the lease was granted. 

By defining in the above manner the farming leases which it would 
not be lawful to annul, and by attaching a heavy penalty to the annul- 
ment of a lease coming within the definition given, every reasonable 
security would be afforded to the holders of fair leases, while auction 
purchasers, under the pr<mstons of Sections XXYII. and XXVIII. of 
the proposed Act, w^ould oe competent, without application to a Court 
of Justice, to assess with adequate rent all lands in the Estates pur- * 
chased by them held under unfair leases, L e,, leases not coming within 
the definition given of a lease not lawfully annullable. 

No. 8. 

Extract from the Draft of a new Sale Law : read in Council on ihe 14dh 

October, 1839. 

XXXYI. And it is herisby enacted, that the purchaser of an Estate 
sold under this Act, for the recovery of arrears due 
1840 ^nST 6 ! itself, in the Permanently Settled Districts 

of Bengal, Behar and Orissa, shall be entitled 

£ 
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to enhance, in the manner prescribed in the Begulations, the ren^l 
all under-tenures in the said Estate, with the following exceptions 
^ Isf. Tenures which were held as or at a 

rent, more than 12 years before the Permanent Settlement. 

2ndly, Tenures existing at the time of the Decennial Settlement 
which have not been or may not be proved to be liable to increase 
Assessment, on the grounds stated in Section LI. Regulation VIII. 
of 1793. 


Zrdly, Lands held {jy koodkasht or kudeemee ryots, having rights of 
occupancy at fixed rates.^ 

4:thly. Lands held under bond fide leases, temporary or perpetual, 
for the erection of dwelling-houses, or manufactories, and being so used, 
or for gardens, tanks, canals, or like purposes, 

hthly. Farms granted in good faith by a former proprietor, for 
terms not exceeding 20 years, under written and duly regivStered leases, 
stipulating for the payment of an annual rent not less than the average 
net rent realized from lands of the same description in tlie vicinity 
during the three years immediately preceding the year in T>hich the 
lease as aforesaid was granted. 

Provided that nothing in this Section contained shall be held to 
authorize any such purchaser to enhance the rent of any Talookdar, 
ryot, or cultivator, beyond what the late proprietor n^ould have been 
entitled to demand from the same, according to the established usages 
and rates of the Pergunnah or District, if no engagement had existed 
between them. 

XXXVII. And it is hereby enacted, that in the event of any pur- 
chaser at public sale as aforesaid, proceedin^jjipgainst any tenant claim- 
ing to belong to one of the abovementioned classes, on the plea that 
the tenant does not really so belong, the burthen of proof that he does 
belong to an exempted class shall be on the tenants sued. 

XXXVIII. And it is hereby enacted, that the purchaser of an Estate 
sold under this Act for the i ecovery of arrears due from itself, in Dis- 
tricts other than those mentioned in the last preceding Section, shall 
be competent to avoid and annul all tenures which may have originated 
M’ith the defaulter or liis predecessors, being representatives or assignees 
of the original engager, as well as all agreements with ryots or the like, 
settled or credited by the first engager or his representatives, sub- 
sequently to the Settlement, as well as all tenures which the first 
engager may, under the conditions of his settlement, have been com- 
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it to set aside, alter, or renew, saving always and except dond fide 
BS of ground for tlie erection of dwclling-liouscs, oi^ buildings, or for 
Bs thereunto belongir^, or for gardens, tanks, canals, water-courses, 
I’ithc like purposes, which leases or engagements shall, so long as the ^ 
p^ud is duly appropriated to such purposes, and the stipulated rent 
^'*^aid, continue in force and effect. Provided that nothing in this Act 
contained, shall be construed to entitle any purchaser of land 
at a public sale to disturb the possession of any village Zemindar^ 
Putteedar, Mofassil TaloolcdaVy or other person having a hereditary 
transferable property in the land, or in the rents thereof, not being 
one of the Proprietors party to the engagement of settlement or 
his representative ; nor to eject a koodkasht, kudeemee ryot, or 
resident and hereditary cultivator, having a prescriptive right of occu- 
pancy. iNor to demand a higher rate of rent from an under-tenant 
of either of the above descriptions, than wa» receivable by the former 
Malgoozar, saving and except in cases in which such under-tenants may 
have held their lands under engagements, stipulating for a lower rate of 
rent than would have been justly demandable for the land, iiif conse- 
quence of abatements having been granted by the former Malgoozars 
from t|ie old established rates, by special favor, or for a consideration, or 
the like, or in cases in which it may be proved that, according to the 
custom of the Pergunnah, Movzah, or otlier local division, such 
under-tenants are liable to be called upon for any new Assessment, or 
other demand not interdicted by the Regulations of Government.. 

XXXIX. And it is hereby enacted, that the claims of purchasers, 
whether in regard to the enhancement of rent, or ejectment from 
tenure, under the provisions of Sections XXX YI. and XXXYIII. of 
this Act, shall be adjudicated only by the Civil Courts. Provided that 
notliing in this Section contained, shall prevent purchasers from 
suing tlieir under-tenants for ai’rears of rent, by summary suit in the 
usual manner. 


No. 9. 

Extract from Remarks by Mr. F, J, Halliday, on the Draft of a new Sale 
Law : read in Council on the 14ith October, 1839. 

Section XXXVI. To this Section I have strong objections, and this 
seems the proper Y>lace to suggest the alteration 
which I have alluded in my remark on Section 
I. Sale for arrears of Revenue is a great evil, 
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though an unavoidable one. It is our duty to make the evil no great&l 
than is absoluteljf" necessary for the purpose for which sales are providi||H 
Perhaps the greatest of all evils belonging to sales is the insecurity 
they bring upon under-tenants of all descriptions, and the mischievoSiV} 
power of annoyance and interference and extortion, which they give td,^ 
a new auction purchaser over his under-tenants. If w'e can ameliorate 
nothing else belonging to sales, we ought, at all events, to endeavour to 
amend this ; for if ever any great improvement is to happen to this 
country, it must come by means of the introduction, as tmder-lenanis of 
Zemindars, of men of skill, capital and enterprize. As the Law now 
is, (and the neAV Law will not mneli improve it,) no man of skill would 
or could have anything to do with under- tenures ; at least no man 
could without great risk. Conceive, for instance, the contingency to a 
farmer for 20 years desirous of lajing out, or perhaps having laid out, 
largo capital on his farm, 8f being threatened (as he usually would be) 
with a suit at law by every new purchaser, and being put on his proof 
onec every two or three years, or as often as a sale might take place ; or 
conceive, what is still worse, tlie condition of poor and more defenceless 
tenants under such a system. Clearly no such interference should he 
permitted if it can be avoided. # 

Now the only reason which can sit all justify the power given by 
Law to auction purchasers, and tlic eflect produced by law after a sale 
on under-tenants, is the necessity of securing the Revenue of Govern- 
ment.* So far, therefore, as the power and tlic effect arc really neces- 
sary to this their legitimate object, the Ijavv is defensible, but not a jot 
beyond this. If A. the present Zemindar of a Mehal paying 1,000 
Rupees to Government, have by any means reduced the rents of liis 
tenants from 2,000 Rupees to 800 Rupees, ^he Government Revenue is 
ill peril, and the Law ought to be enforced in case of sale. But if 
from 2,000 Rupees he have reduced the rents to 1,500 Rupees, the 
Government Revenue may not thereby be empcrilled, and the Law, not 
being wanted, ought noc to have eflTcct after a sale. 

On the whole, the entire absence of bids at a sale, is a pretty fair 
proof that the Mehal cannot pay its jumnia one year with another. 
Want of bids proves of course other things besides this ; but, generally 
speaking, it may be safely taken to prove, that the receipts from th8 
M chill from some cause or other are likely to be less to a purchaser, 
than would enable him to meet the Government demand from year 
to 5 "ear, 
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// Whencvor^ tlicrcforc^ there arc uo bids, or no bids equal to the 

* tialance, tliere can be but little reason to doubt that the Govern- 

) 

, tv^ent Revenue from that Mehal is in peril ; and that in the Mehal in 
which it occurs, the necessity has arisen fcr the otherwise unjusti- 
fiable interlcrcnce with under-tenures, which at ])rescnt takes place on 
all occasions of sale, whether the Revenue is in jeopardy or not. 

The Decennial or Permanent Settlement was in each case a contract 
between the State and the Zemindar, and his heirs and assifi^us in 
perpetuity, and on failure of pji^ment, sale was pro>idcd as a means of 
lenicdying the infringement of the contract, and of transferring the 
contract to new' hands. Rut it appears never to liave been expected 
that Mchals would he unsaleable, or that they would ever bc'tbund to 
produce at sale, a less i)ricc than would sufiice to pay the whole 
balance; or so nearly the whole, ^at the remainder might alwa^'s be 
realized by distraint on tlie defaulter. 

It is clear, however, that in any case in wdiich the putting up of a 
defaulter’s Estate to sale for its balance, produces no bkh, or no l)ids 
equal to the balance, the contract of tlio Decennial SetlUuneut by that 
very circumstance is voided, and the Mehal may be made forthwitli to 
return 4o the bauds of the State, witliout an} violation of the princi])les 
of the Dceciinial Scttlcmcut, or rather, in perfect accordance with 
them. 

The real effect of such a course of Law* is at present produced in 
practice by the clumsy e\])edieut of bidding and buying on tbe part of 
Government, but there arc some peculiar objections to this plan, and 
it would be far better that the sajue thing should be brought about in a 
simple manner by direct coiiscqueiiee of Law. I would enact, then, 
tliat no under-tenures of any description should be in any degree 
affected by the act of sale, and that the purchaser should succeed to 
tlie rights of his predecessor, whatever they might have been or might 
lie, to be settled in case of dispute, like all other rights, rh. by suit in 
Court, — and 

That, in the event of the bidding at any sale for arrears of Revenue 
not coming up to the balance due, the sale should be postponed 
until the next periodical sale, fixed as aforesaid : when, if the bidding 
should still fall short of the balance due, the contract be declared 
void, and the Mobal to have lapsed to Government, free from all incum- 
brances other than those existing at the time of the Decennial 
Settlement. Provided, however, that this shall not be held to autho- 
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rizc the Government to enhance rents or otherwise disturb possession jW 

1^/. Tenures which were held as istimraree or mokurruree at a iiz!^ 
rent, more than twelve years before the Permanent Settlement. 

2nd, Tenures existingiat the time of the Decennial Settlement, 
which have not been or may not be proved to be liable to increase o& 
Assessment on the grounds stated in Section II. Regulation VIII. 
1793 , 

Zrd, Lands held by koodkasht or kudeemee ryots having rights of 
occupancy at fixed rates. 

4ith. Lan^s held under bo7id fide leases, temporary or perpetual, 
for the erection of dwelling-houses, and manufactories, and being so 
used, or Tor gardens, tanks, canals, or like purposes? 

For the rest I am of opinion that the Government may be fairly and 
safely trusted to deal equitably and justly witli all classes of tenants 
not included in the above exceptions. 

As in Section XXXYII. of the Draft, I would enact that the burthen 
of proof of exemption under the above exceptions shall be on the 


tenant. 

It is obvious that the security of under-tenants would be vastly 
increased by the alteration I propose. Instcfid of being liable to inter- 
ruption and interference in every case of sale, tlicy would incur that 
liability only when the Estate fell into the hands of Government, and 
they would incur this liability to interruption only from hands least T)f 
all likely to convert it into abuse, and a means of extortion. 

I conceive that this alteration in the Law would remove the chief 


evil attendant upon sales of Estate for arrears of Revenue. The evil of 
disturbance to under-tenants would riever happen, save when it w'ns 
really indispensable for the security of the Government Revenue, and 
this is in fact the only case in which such an evil can he justified. 

There can, I think, be no objection to this alteration of the Law on 
the score of injury to purchasers. Purchasers, who inquire before they 
buy, will give for their purchase no more than it is worth, and if this 
covers the balance, the object of Government will be attained. Purcha- 
sers, who buy without inquiry, arc not much to be pitied if they make a 
bad bargain, Caveat emptor. 

Nor can there be any objection on the score of injury to the defaul- 
ter. If he* have bjfe undcr-letting or other means reduced the value of 
the property he will get a reduced price for it. If he have reduced it 
below a value whicli would pay the balance, he has committed a fraud. 
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will suffer for it. It is to be remembered, however, that undef the 
Law balances can never be very heavy at the time of sale, and it 
|^p;l be only in cases of great and flagrant deterioration that the balance 
pill ever exceed what is likely to be bid for t^e Estate. With respect 
under-tenants, I have already shown that the alteration will be 
greatly in their favor. Disturbance and dispossession will be the 
exceptioi^ instead of as now the rule; and the disturbance, when it 
does come, will come from a quarter disposed to indulgence and 
to equity. 

It will doubtless happen, sometimes, that an honest iBld bond fide 
tenant will fiiid himself, through the fraud or mismanagement of others, 
exposed to peril of flihancement, but it will now only happen in a very 
few cases instead of happening in all, and I do not believe that such 
cases, when they do occasionally present themselves, will be treated by 
the Government otherwise than with fairness and consideration. 

More may be said on this subject, and more I shall be ready to say if 
necessary, but I will not at present lengthen by farther arguments on 
the side of this proposition, a paper which is already far too long. 


No. 10. 

Extract from Remarhs by Mr, A, J. M, Mills, on the Draft of a new Sale 
Law : read in Council on the 14ih October, 1839. 

XXXVI. I am strongly opposed to this Section, and after mature 
consideration of the subject, I am disposed to con- 
isIo^^No^ is sider the alteration proposed by Mr. Halliday, as 

likely to operate most beneficially in its effects. 
I have above advocated the purchase of Estates by Government when 
there are no bidders, and when the bid docs not cover the arrears. I 
would however suggest one alteration, viz,, that the claims of purchasers 
shall be in the first instance summarily adjudicated by the Collector 
under Section XXXV., the going through the tedious process of the 
Civil Court in some forty or fifty cases would have an extremely bad 
effect, it would deter purchasers from buying, and lower the value of 
the property. 

It will be contended that the Zemindars will take advantage of the 
law, and sub-let their Estates in small parcels among their firiends and 
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relatives. Sucli breaches of faith may occur, but I think the instanoe» 
will be rare; moreover if the suits are summary, redress will be,-^ 
quickly afforded that tliis objection will be of little moment. The rigl 
and interests of proprietors ^re always sold in satisfaction of decrees oi 
Court. I have never yet found the supposed difficulty of getting pos* 
session of such purchases operate to deteriorate tlie value of property, 
or that the purchasers did not obtain as easily* and completely posses- 
sion, as the purchaser of an Estate sold for arrears of Bevenue. These 
facts convince me that the alteration of the Law will not injure pur- 
chasers. ^ 


No. 11. 

Extract from Remarks by the Landholders^ Society^ on the Draft of a 
new Bale Law : read in Conncil on the \~Uh Octohei^, 1839. 

4. 

XXXVI. The Landhcldcrs^ Society, believing that the tenures 
alluded to in the 1st and 2nd Clauses of Section 
i 840 ^ijo *'18 ^ XXXVI., arc those which are protected by Regula- 

tion VIII. of 1793, has no remarks to submit, but 
in regard to the tenures referred to in th^Srd Clause, viz., lands held 
by koodkasht or kudcemec ryots, having the right of occupancy at 
fixed rates, the Society directs us to submit the following observations 
for the consideration of His Honor in Council. 

The Society concludes that the right of that class of ryots here in- 
tended to be protected is thatwhicli is named in Clause 2, Section LX., 
Regulation VIII. of 1793. With a full confidence in the laudable 
motives of the Supreme Government to protect, by the present Act, the 
rights of all classes of landholders and under-tenants, as well as to 
define more clearly the immunities belonging to their respective tenants, 
wc beg respectfully to submit, that it would be considered a boon by 
the landholders and their ryots, if the particular description of tenures 
here alluded to, under the designation of “ koodkasht or kudeemee,” 
were to be clearly defined, and the nature of the rights thereto apper- 
taining, ful^ explained ; such a declaratory provision would in a great 
measure remove the cause of that unnecessary litigation, into which 
people now so frequently enter for want of a proper knowledge of their 
respective rights and privileges as secured by law. 



( 33 ) 


is already known to tlie Government that the term koodkasht 
yi^ts means^ as explained in Section XXXII., of Kegulation XI. of 
|lp22, koodkasht, kudeemce ryots, or residents, and hereditary culti- 
l^tors, having a prescriptive right of occupancy, and that, as such, they 
I' ^^annot be ejected from their possession, so long as they pay their stipu- 
lated rent at a fixed rate according to the Pergunnah nerick. 

The fupdamental Regulation, viz,^ VIII. of 1793, Section LX,, Clause 
2, is intended to secure the immunities of those koodkasht ryots as 
were in possession of their lands prior to the period of Ae Decennial 
Settlement, in holding their lands at the rate of the hundee of 

the Pergunnah, and neither the wording nor spirit of the Regulations 
can be supposed to apply prospectively to all resident cultivators genii* 
rally, who have derived their rights from Zemindars, subsequently to 
the Permameut Settlement, The right of the latter must be annihilated 
with the right of the Zemindar by a Revenue Sale, as provided in Sec- 
tion V. Regulation XLIV. of 1793, with the exception noted in Sections 
VII. and VIII. of that Regulation. 

Thus it will be seen that the resident ryots may be divided into two 
classes, those who are holding possession from a period anterior to 
the Permanent Settlement, and those who have come to reside on the 
Estate subsequently to it. The Landholders^ Society presumes that 
the protection afforded by the Clause in question is intended to apply 
only to the former of these two classes of resident cultivators, and that 
the latter are to be considered as mere tenants at will. 

If the Supreme Governmignt thus construes the Law, which the Society 
doubt not it will, respecting the distinction of the immunities of these 
two classes of ryots, we are requested to solicit that a definite Section 
be introduced in the Act to remove existing doubts on this question, 
which doubts may often lead to unnecessary litigation and contradictory 
decisions, particularly in the Courts of Sudder Ameens and Moonsiffs, 
where such questions, owing to the amount in dispute, are in the 
majority of cases brought to issue, and whose decisions under the 
existing laws cannot have the benefit of correction by an appeal to 
the Sudder Dewanny Adawlut, the highest judicial tribunal in the 
country. 

On Clause 4, Section XXXVI., the Society has no remarks to 
submit. 

Clause 6 ex^udes the purchaser of an Estate from the power of 
ejecting or enhancing the rent of farms granted on good faith by the 

r 
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former proprietor on leases not exceeding 20 years. This, the Socie^ 
begs leave to observe, appears objectionable. Ftrsf — Because, when’?! 
Zemindar finds that his Estate will soon be brought to the hammer, M 
will consider it his interest fo give such apparent bond fide farms to hlii 
relations and dependants, and thereby virtually shackle the purchaser 
for at least 20 years from making any new arrangement in regard to 
the lauds there farmed out. This would be tantamount to a fraud, and 
yet the provision under review opens a wide door for it. Secondly — It 
is an anoma!j||p^nd an inconsistency thus to protect a mere temporary 
leaseholder, and leave the putneedars, who have obtained their rights 
not only on good faith of the former Zemindar, but by actually paying 
a%ood consideration, unprotected against the operations of Section V. 
Regulation XLIV. of 1793, and other laws on that subject. Thirdly , — 
By this Clause the rent of such a farm is secured on the data afforded 
by an average of the rent realized from lands of th6 same description in 
the vicinity for the three preceding years. Suppose the Zemindar were 
to choose such three years as occurred during the late famine in the 
Upper Provinces, or the inundation which some time before laid waste the 
Southern Districts of Bengal, when the Estates were, as too well known 
to Government, unable to pay the Sudder Revenue, and having thus 
farmed it out at a reduced jumma, allowed the Estate to be brought to 
the hammer; how would the purchaser realize from it the jumma due 
to Government, and if it fell into the hands of Government, how could 
the Government get rid for 20 years of these leaseholders who would, 
during that period, under a favorable sea8M>n, continue to enjoy the 
advantages of so low a qmi rent as to be almost a species of ayamah^ 
dars ? Indeed it would appear that these 20 years^ leaseholders are for 
that period to be placed on a far better footing than the kudeemee 
koodkasht ryots; for whilst the latter have their rents determined 
according to the neHck of the Pergunnahs, the former, by conniving 
with the Zemindar, might have the rent fixed according to the realiza- 
tion of three of the worst years. 

The wording of the Proviso at the conclusion l||tf Section XXXVI- 
does not appear to be sufficiently clear. Is it meant to bar the Zemin- 
dar from ejecting any of his ryots, without reference to the of 

the tenures ? If so, it at once destroys the very basis of the fundamen- 
tal law on which the Permanent Settlement stands, by closing the door 
against all improvement ; but if not, a clear explanation to that effect 
appears to be indispensable. Suppose the Zemindar wished to take 
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1^6 lands from his tenants who were not kudeemee koodkasht^ but 
|ykast, or new tenants^ and lay them out himself in a manner so as to 
ftield him a better return, which the ryot, for want of sufficient capital 
,, jr industry, could not, or would not accom|^sh, has the Zemindar no 
power to eject the pykast or new ryot on his refusing to enter into a 
new arrangement, and improve his lands ? These are questions arising 
out of the Proviso under reference, which that Proviso does not answer, 
and therefore we respectfully submit should be taken into consideration 
and clearly explained. 

The Society presumes that it cannot be the intention dHIhe Supreme 
Government, at this remote period, to interfere with any immunities 
which were secured to the landholders by the laws of the Permane:^t 
Settlement, which however would be the case was the power of ejecting 
•all classes of ryots refused to the Zemindars, without reference to the 
nature of the tenures. 

The Society desires us to state that the opinion it has taken the liberty 
to submit, ill regard to the rights and privileges of sudder malgoozars, 
and various classes of under-tenants, appears entirely to coincide with 
that of Mr. licyccster, the late Senior Judge of the Sudder Dewanny 
Adawlut, and the Hon^ble Mr. Ross, the late Deputy Governor of Ben- 
gal, then fourth Judge of the Court, in opposition to that of Mr. J. 
Harrington, who attempted in a proposed Regulation in the year 1827, 
to grant certain new imunities to the ryots at the sacrifice of the sudder 
malgoozars. But the said proposed Regulation, the Society is glad to 
find, was rejected without being promulgated or published by the 
Governor General in Council, We beg to refer the Government to the 
said Minutes of Messrs. Dey coster and Ross, when it shall again take 
this subject into its consideration. 
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No. 13. 

Extract from a letter from P. Grants Esq.^ Officiating Secretary to the 
Government of India, to F, J. Halliday, Esq,, Secretary to the Govern^ 
ment of Bengal, respecting the Draft of a new Sale Law ; dated the 
10/7t February, 1840* 


Leg. Cons. 10th Feby. 
1840, No. 17. 


"See para. 112. 


18. The ^ect which a sale for arrears of Revenue has on under- 
tenures created since the Decennial Settlement, 
or liable at the time of that settlement to en- 
hancement, is a matter of extreme importance. 

The question is ably discussed, and the history and present #tate of 
the Law on this point arc clearly explained in paras. 95 to 129 of the 
Calcutta Board^s letter. ^ 

19. The President in Council feels it unnecessary to consider whe- 
ther it was by oversight or intentionally, that holders of Talooks created 
since the Decennial Settlement were, by Regulation XI: of 1822, rep- 
dered liable to ejectment, as well as to a regulated enhancement of rent 

by a sale.* He is clearly of opinion that en- 
hancement of rent is the only power necesssary 
to be given to auction purchasers in such cases ; and he has therefore 
retained the provisions of the draft prepared by the Board, in this res- 
pect, for the permanently settled Provinces. 

20. The President in Council has adopted in the Draft Act the 

proposal made in your letter under reply, for saving bond fide leases to 
farmers, for terms not exceeding twenty years, and at adequate rents, 
from being affected by an auction sale. This Provision, His T Tyi ftr ^ 
Council is convinced, will be another very great improvement on the 
present law. • 

21. But His Honor in Council would wash the Revenue Authori- 
ties to give their best attention to the principle whereby auction pur- 
chasers acquire rights over certain bond fide unde^(J|nures, greater than 
those vested in the late defaultipig proprietors ; w^ixh the view of deter- 
mining whether the practical enforcement of that principle is unsus- 
ceptible of still further restrictions, without danger to the security of 
the public Revenue, as insured by the perpetual laypothecation of the 
land itself. 
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' 22. There is no question. His Honor in Council observes, but 

|>^hat the enhancement of the rent of under-holdings, created perhaps 
fjforty or fifty years back, and held for all that time in good faith, with- 
lout default on the part of the holder, merely because of the fault of his 
superior, which he has no means' either to prevent or remedy, is a severe 
hardship to the individual, and must operate injuriously on the interests 
of agriculture generally, by the uncertainty which it creates. This 
evil, flierefore, obviously, ought to be lessened as much as possible, and 
on no account to be extended beyond the necessity of the case. It is 
impossible to allow, without restriction, tenures made after Settlement 
to be valid, as against Government, because thereby the Revenue would 
be in constant jeopardy. In point of fact, the Zemindar^s whole Estate 
being q^iginally liable for the Revenijp assessed upon it, any tenure 
created hj him after Settlement at a rent inadequate to afford its share 
of that Revenue, is, ao far as Government is concerned, essentially frau- 
dulent and void ab initio. There is no hardship, therefore, nor in- 
justice, in voiding that tenure to the extent required for the security of 
Government^ whenever the Revenue of Government fails ; and the right 
to do so can never, under any system, be abandoned by the State. But 
the necessity of voiding the tenure in toto^ (and the right to enhance 
according to the present value of the laud'^iffers not in principle from 
absolute annulment,) is not so apparent. So far as the Zemindar sella 
or gives away to an under-holder any part of his profit from the land 
included in the tenure, or his right to profit from its future improve- 
ment, the transaction is essentially good, and it affects the rights of no 
third parties. So also there seems to be no absolute necessity for 

S overnment to interfere with any transaction between the Zemindar 
Id under-tenant, when the Zemindar falls into arrears, unless in 
conscience of that transaction the arrears would be lost, and the future 
Revenue would be risked,»by reason of the Zemindar's rights becoming 
unsaleable. It is manifest that to abstain from such interference is no 
more than justice to the under-tenant, and no less than justice to the 
superior, who has fl||^self already made over his interest, or part of it, 
to another. It must be presumed, thaAmder the present law, any loss 
to ajgL under-tenant who had given a Valuable consideration for his 
tenure, arising from the sale of the Zemindaree owing,, to the default of 
the Zemindar, is recoverable by the under-tenant from the defaulting 
Zemindar by a civil suit ; for the Zemindar has sold the same thing 
twice, once to the under-tenant, and again to the auction purchaser. 
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But it would be better to prevent, if possible, the necessity of sueh ii;| 
suit, and to provide against the risk of the Zemindar^a insolvency;,f|^ 
attending it. 

23 . Mr. Ilalliday has suggested a scheme wliereby all dond fide 
under- tenures of whatsoever description ‘shall be maintained at an auc- 
tion sale, in the same manner as at a private sale ; but if the Zemin- 
daree, under such circumstances, be not purchased, then all the rights 
of the defaulting Zemindar shall lapse to Government, who shallllfenter 
in his place, with a right to levy the Revenue directly from the land, 
after a re-settlemcnt of all the under- tenures now liable to annulment 
or enhancement of rent by an auction purchaser. 

24 . No strong objection to such a scheme, on the ground of risk to 
the*public Revenue, at prescnt^occurs to His Honor in Councilj for so 
long as the Zemindaree is saleable, so long must the Revenue be 


secure. 

25 , Such a 2liange of Law would be no hardship on the Zemindar. 

A Zemindar in arrear has a right to claim that his Estate bo offer- 
ed for sale, in order that he may obtain its value after payment of 
what is due from it. But when his Estate is found to be unsale- 
able, it is apparent that he and his ancestors have already divested 
themselves of the whole of t^eir interest, which consisted only of the 
Zemindaree profit. The re-entry of Government into the management 
of the collection of the Revenue assessed in the land is then natural ; 
and practically it is nothing more, as it affects the Zemindar, than the 
present custom of purchasing on account of Government for one rupee. 
It is clear that as between the Zemindar and Government, an Estate, 
is unsaleable when it will not realize a sum equal to the arrears for 
which it is put up for sale. ^ V 

26 . It is apparent that such a change of Law w^ould be an ^quali- 
fied benefit conferred upon the holders of under-tenures liable at present 
to enhancement of rent, or t|j annulment by an auction purchaser. 

27 . Fully to carry out the princixde explained in para. 22 , it would 
seem to His Honor in Council necessary to add ]|||||||isions against the 
re-settlement of any Talooks 'n#ch existed at the time of the existing 
Assessment of Revenue, at a rent higher than w^as paid by such Talooks 
at the time of ths^ Assessment : and against the enhancement of the 
rent of any tenure, whether upcrrq^nent or temporary, when 

the rate of rent before jjaid thereon to the Zemindar is not inadequate to 
aflbrd the due proportion of the jumma assessed upon the Estate. 
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jf r President in Council will be glad if tbe Eevenue Authori- 

l^s were to consider this matter with attention, and report what they 
:lliink of the proposal, particularly Avhat difficulties, if any, they antici- 
pate as likely to occur in the way of the practical working of a scheme of 
this nature, and to what extent they think the principle can be acted ' 
upon with safety. 


No. 13. 

Extract from a letter from E. M, Gordon, Esq,, Commissioner of Dacca, 
to the Secretary to the Government of Bengal, respecting the Draft 
of a new Sale Law: dated the l^th May, 1840. ^ 

Section XXXVI. The scheme proposed by Mr. Holiday with refer- 
ence to this Section, is so very mportant, and as 
seems to me so very objectionable, that I con- 
sidcr it to be my duty to go fully into its merits. 
The scheme is so clearly described by its author^ that a repetition of its 
meaning is unnecessary. In the first place, I cannot allow the hypo- 
thesis on w'hich the plan rests, to remain unnoticed. ‘‘ If ever,^^ says 
Mr. Halliday, any great improvement is to happen to this country, 
it must come by means of the introduction as under-tenants of Zemin- 
" dars, of men of skill, capital and enterprize.” I apprehend, Mr. 
Halliday has in view, European skill, capital and enterprise ; at least, 
it is not apparent on what grounds he could rest his hopes of improve- 
|nt, from the exertions of native under-tenants, who very much re- 
ibl# in their habits and character the chiefs of whom they hold 
tenures. Is it true, then,*tliat Europeans would have sufficient induce- 
ments to lay out large investments of capital by becoming under- 
tenants of Zemindars, if auction purchasgts, other than the Govern- 
ment, succeeded solely to the rights and interests of their former pro- 
prietors ? Europei^lll, I apprehend, will lay out capital on the land 
only in the expectation of receiving la%e returns. Could they receive 
from Zemindars land to such an extent, and on such easy terms, as to 
induce them prodgiously to increase the produce, and to add^ to the 

# — 

♦ Note.— -By adding I mean exiiorts. I much doubt, whether Indigo can safely bo 

increased beyond the quantity now gro^n. 
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list of valuable exports? I confess I more than doubt this. It appearil 
to me^ that the hope of improvement through European instrumeutaf' 
lity^ lies iu the probability of their gradually becoming Zemindars by: 
purchasing the Estates of Zemindars. The customs existing amongst 
Zemindars, the division of their property amongst their heirs, their 
family quarrels, their careless habits, their increasing poverty, the effect 
of the resumption laws, especially the resumption of chur lands, are all 
tending to bring their Estates gradually into the market. This 4least 
is my opinion. Europeans I think are likely to buy Zemindarics, in the 
hope o^ breaking the under-tenures, now paying inadequate rents. That 
Europeans wiU gradually become extensive proprietors in Bengal, if the 
principle of the present Sale Law with respect to purchasers continues, 
sec]||s to me highly probable. That they will very much extend their 
transactions as tenants, I have, as IJbave said before, little or no hope. 

Supposing, however, the tendency of Mr. Halliday^s scheme to be as 
he anticipates, iiAdd the effect of it not be to throw all land sold into 
the hands of Government? At present, purchasers can form a tolera- 
bly accurate estimate of the value of the property they think of buying. 
The line is pretty well marked as to what tenures will stand, and 
what can be broken, fiut if all tenures, created at whatever time, by 
the Zemindar, were valid, who would bid for an Estate ? How could 
a purchaser be sure that a Zemindar had not created new tenures, 
and how could he guard against false or collusive transactions subse- 
quent to the sale, between tenants (not hitherto enjoying any privi- 
leges) and the former Zemindar ? Men must be fool-hardy indeed, who 
would bid freely for property sold under such circumstances. I infer 
from the remarks of Mr. Mills on MrPHalliday^s plan, that he con- 
siders Mr. Ilalliday^s auction purchaser, and a purchaser of rights <• 
interests at a sale in satisfaction of a decree, as placed iu analogouji 
circumstances. Surely this is not the case. The purchaser at a decree 
sale, for the most part, only comes in the place of ono of the sharers. 
He trusts in the joint responsibility of the other sharers. Not so the 
auction purchaser- lie is responsible for the who^pf the Government 
demand. Besides, is it not no^rious, that for tne most part, sales 
lield in satisfaction of decrees fetch a much smaller price than sales 
for arrears ? But if such a law decreased, to an intense extent, the 
value of property, what is to be said of ityustice twards the honest 
Zemindar ? Is he, whom misfortune reaches, and who is compelled to 
sell, thus to have his property deprived of all value ? 



pAstly, how could the Government preserve its Mr fame., if it enact- 
lavf of purchase for itself, and another for all other purchasers ? 
vaitt would ybu tell the natives, that it was the improvement of their 
B^iantry you had in view, in promulgating such a law. They would 
l-not believe you, and all that moral power, which results from the co^ 

' fidcnce reposed by the people in the honesty of the British Government, 
■would gone. If Mr. Halliday would give up all claim of enhance- 
ment beyond the sudder jumma, on the part of Government also when 
it became a purchaser, I should say in this case too, that such a sacri- 
fice would be contrary to wisdom and sound policy. 4 - 


No. 14. 

Extract from a letter from J. /. Harvey, Esy., Commissioner of Chit fa- 
yong, to the Secretary to the Government of Bengal, resinicting the 
Draft of a new Sale Law: dated the 23rd May, 1^840. 


2. As the most convenient arrangement, I shall first consider the 
different prominent questions connected with the 
January, I)roposed Law, to which the Government of India 

direct attention in Mr. Secretary Grant^s letter 
to the Government of Bengal, dated 10th February, 1840, and after- 
wards proceed to consider in detail the provisions of the proposed Sale 
Enactment, Section by Section. 




annulment of under-tenurcs of all descriptions, created subse- 


^ j u ^ quent to the Decennial Settlement, being 

Pttoposition V. for tho moHiii- ^ ® 

cation of tlio effects which a sale tenures above those of the resident here- 


for arrears ofRevenne has on under- i.-. nxi *1 

Umnres created since the Decennial dltary OCCUpaut cultivators 01 the SOU, On 


Settlement, or liable to enhanccniont 
at the time of that Settlement, under 


a sale for arrelrs of Eevenue, is clearly 


the Law os it at present sta^. ^ requisite to the preservation entire of the 
ininciple of the hypo^ecation notified in the penultimate period of 


Clause 1, Article IX. Section X. Regulation I. of 1793, which declare? 


that " if any Zemindar shall disjmse of a portion of his or her lauds 
“ as a dependent Talook, the Jumma which may be stipulated to be paid. 
“ by the dependent Talookdar will not be entered upon the records 
" of Government, nor will the transfer exempt such lands from bmng 
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ans'trerable, in common with the remainder of the Estate^ for the 
ment of the public Revenue assessed upon the wdtole of it, in the eV| 
of the proprietor, or his or her heirs and successors, falling in ar: 
from any cause whatever, nor will it be allowed in any case to 
the rights and claims of Government, any more than if it had never 
taken place 3 ^^ these ijjnder-tenures, can, therefore, in the case of a sale 
for arrears of Revenue, be only upheld by setting aside that principle. 
The question therefore arises, whether, either on grounds of jtistice or 
expediency, this ought to be dou^? The holders of under-tenures 
of all descriptions, are, in point of fact, sharers in the Zemiudaree 
lights and profits of the Zemindar who created them, although not 
sudder Malgoozars, and %iust, therefore, be considered as such, iu 
treating the subject ; they cannot be considered in the light of the 
resident hereditary cultivators of the soil, who it is of the utmost 
importance to the welfare and improvement of the Estate, and the 
security of the puMic Revenue, should bo carefully protected in their 
rights in case of sale for arrears of Revenue, It is, however, obvious, 
under the Law as it at pres-ent stands, that the holders of under-tenurcs, 
although possessed of a share iu the Zemiudaree rights and jirofits as 
above noted, are debarred by the existing Sal# Law s from any means of 
protecting themselves and projierty from the consequences of a sale for 
arrears of Revenue. Should the sudder Malgoozar, the Zerniudar, fail 
in the payment of the Government Revenue, justice appears, therefore, 
clearly to demand, tliat some provision should be made by wliicli they 
may be enabled, if so inclined, to Avard off the consequences resulting 
to their property from a sale for arrears of Revenue, and this power 
may be conveniently given them by allowing them to pay up any 
balaim<^s due by their superior, the Zemindar, in the same manner 41k is 
provided by Regulation VIII. of 1819, Section XllI, for the security 
of durputneedars at a sale of putnee talooks of the first grade for rent 
to a Zemindar. To grant to the holders of under-tenures this security, 
appears to be only just and, equitable, and I am of opinion, that pro- 
vision should be made for the protection of undqir-tenurcs to the above 
extent, in the revised Sale Enactment under consideration. The propo- 
sition, that at a sale . for arrears of Revenue the rights and interests 
remaining to the Zemindar, the sudder Malgoozar in the Estate, should 
alone be sold, and not the whole Zemiudaree rights of the Estate, I cannot 
concur in for many reasons. It will be often a point, not determinable 
from tbe records of the Collectorate, as the provisions for registry are at 
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euforced^ who is the Zemindar or Zemindars : probably the 
t^on whose name is recorded in the Collector’s books demised some 
P^erations back^ his heirs and assigns^ without registering their namcs^ 
liave sold and transferred a portion of their Zcmindarce rights to other 
jmrties, both as dependent Talooks and as sudder Malgoozars ia *a 
share of the Zemindareo ; the Collector could Hftly sell the rights and 
interests of the Zemindar recorded in his books ; the consequence would 
be, he would sell rights of the extent of which he was wholly ignorant, 
of which he could qot consequently give possession, and the attempt to 
obtain possession of which, would involve endless litigation, most pro- 
bably affrays and bloodshed, in the case of a sale of rights and interests 
ill execution of a decree of Court. In th^case of a sale of rigiits and 
interests for ari’eurs of Revenue in an Estate under butwara, the 
extent of the Estate sold is previously known, and to a certain degree 
defined, ygt in these cases even, disputes arc of frequent occurrence ; in 
the case under discussion, wlicre no such data existjthe consequence of 
such a sale would be to involve the Goveriinient Officers in litigation to 
an interminable extent, to endanger the security of the public Revenue, 
and to produce breaclies of the peace without number, while tlic 
proceeds of sale would slfcom or ever cover the arrear from the uncer- 
tain nature of the property sold : and in the end, the Zemindarce right 
remaining to the recorded proprietor, prifllably nothing, would prove 
unsaleable, and fall into the hands of Goi^rnmcnt, who would be 
iimiiediately involved iu^simihir litigation in their attempt to take 
possession of the rights they had purchased, which it must be remem- 
bered are that portion of the rights of the Zcmindarec remaining to the 
registered Zemindar, not the whole Zcmindarce right in the whole 
EJlite; the under-tenants could not be touched in this casts, the 
Government having only fallen into possession of that portion of the 
Zeraindaree right#vliich remained to the recorded proj^rie tor, not to the 
whole Zemiudaree right in the Estate. The inexpediency of this mode 
of infringing on the hypothecation, appears then unquestionable ; let us 
consider whether thei*e are any grounds of justice which requii’o such an 
infringement, after the holders of under-tenures have been allowed the 
privilege of paying up the arrears due on the Estate at a sale for 
balance of Revenue. I am clearly of opinion there are none — ^the 
purchasers of these under-tenures made their purchases with the know- 
ledge that their tenures were liable to be annulled by a sale for arr^rs 
of Revenue, and of coutse paid accordingly for them ; they will have 
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had the option of saving their tenures from sale by making good tti 
balance^ thus acquiring a further lien on the Estate^ accorded to theniff 
and beyond this I cannot sec that they can. have any claim in point di 
equity, neither on the grounds of justice or expediency ; therefore I am 
of opinion tliat the integrity of the hypothecation should not be infringed, 
on the contrary, its int^l^ity ought to be most watchfully guarded, as the 
corner-stone of the Land Revenue system of taxation. It appears to 
me that improvement may bo expected to make more rapid strides in 
the hands of a Zemindar or auction purcliaser in an Estate unencum- 
bered with under-tenures, than in one where such tenures exist, 
neither is it the necessary consequence of a sale for arrears of 
Bevenus that all the undcl^-tcnures extant in the Estate at the 
time of sale shall be annulled by the auction purchaser, it is 
more than probable that he will find it to his adv^antage to retain 
a portion of them to assist him in collecting and in pronmtitig cul- 
tivation ; but it is necessary that he should have the power of an- 
nulling these tenures, to enable him to obtain such full possession of his 
Estate as he ought to have, to ensure the security of the public lleve- 
nue. Similar remarks apply to the case of dqnd fide farms, to the hol- 
ders of which I would also give the option of ‘taking good the balance 
due on the Estate, acquiring a lien on it to that extent. 

Section XXXVI. Whatdire the pergunnah rates to be observed in 
fixing the rent of lands ojpen to enhancement ? Arc theythe Pergunnah 
rates extant at the Decennial Settlement, or^are they intended to vary 
with the present and future price of the produce of the lands ? If the 
former, I doubt in many cases it will be found impossible to 
ascertain them ; if the latter, is it not desirable that a fixed rule 
for determining the Pergunnah rates of rent payable by tlic 
cultivator,' beyond which he is not to be assessed, should be laid 
down with reference' to the gross produce of the#land? A rule of 
this description will go further to protect the rights, and to prevent 
quarrels, disputes and litigation between them and their Zemindars, and 
to guide Courts of justice in their decisions, and to preserve uniformity 
of decisions in our Courts in such cases — the attpument of all which 
objects must be allowed to be more desirable in legislating for this 
country, than any rule the G^ernment could enact. The Government 
have clearly a right in the case of Estates sold for balance of Revenue 
to determine these points by a legal enactment, nor can aiiy party, 
udither the defaulting Zemindar on the one hand, nor the auction pur- 



chaser on the other, object to such a procedure, as in any degree 
trenching upon their rights ; the former can glways save his Estate from 
auction sale by paying up arrears, the latter will of course suit his 
price to the value iii his estimation of the property he purchases, while 
under-tenants of all descriptions and auction purchasers, will be more 
secure in their just rights. The pergunndH rates of rent of lands open 
to enhancement ought, I am of opinion, to be determined not with refer- 
ence to the rates existing at the Decennial Settlement, but with refer- 
ence to the present and future price of produce, and to the gross produce 
ipf the lands to be assessed. These points might al#ays be ascertained 
with accuracy sufficient for the purpose, witli reference to the crop 
produced on the lands and the price of produce in tlie nearest hauls or 
market places. The proportion of the produce to be assigned to the 
cultivator ought to be laid down for the guidance of the Courts. These 
points legally enacted will go far to remove litigation on this point 
from our Courts, whose decisions now on the subject of the enhance- 
ment of rents, vary with the individual opinions of the Judge for the 
time being. The rights of koodkasht and kudecnice ryots also 
require definition ; it ought to be clearly enacted whether their tenures 
are hereditary and t^lnsferable by sale, subject to the payment of the 
rent which may be payable by each liolding, and it ought to be clearly 
declared wlicther the rents hand fide paid by these tenures at the 
Deceunial Settlement are to be tionsidei’cd tlie rents payable from them 
^ now and for ever, or whether these rents arc liable to increase and decrease 
with the Pergunnah rate^^with reference to the present and future price 
of produce in common with the reitts of Talooks (not istimrarec 
and mokurrurcc) existent at the Decennial Settlement, liable to re-asscss- 
ment at the Pergunnah rates. It is also desirable that an Additional 
provision should bo added to this Section, declaring wlicther temires, 
the rents of which arc decl|ped not liable to enhancement when found 
to be in the occupancy of the defaulting Proprietor or Proprietors, for 
whose default the Estate has been sold, revert to the auction purchaser 
or remain the property of the defaulter or defaulters in case of sale. 
Considering it nc^ssary for the security of the public Hevenue, that no 
under-ten nros created since the Decennial Settlement should be recog- 
nized by Government, and viewing such creations in the light of trans- 
fers of portions of the Zemindarec and profits, which rights and 

profits are forfeited by a sale for arrears of Revenue, and with reference 
more particularly to the provisions of Sections XII. XTTI., and XIV. oi 
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the proposed Enactment, by which a means of preserving their rights by 
discharge of the arrears is,j>ropOscd to he opened to the possessors of 
these portions of the Zetnindaree rights and profits, I am. clearly of 
opinion that the 6th Clause in favor of farms for terms not exceeding 
twenty years, and the concluding proviso of the Section should be omit- 
ted, and that it should be left optional with the auction purchaser to 
uphold or cancel all existing farms or under-tenures of any description 
not extant at the Decennial Settlement, as he may consider most con- 
ducive to his own interests, providing that in his re-settlement of the 
Estate his demand*sliall in no case exceed the Pergntfnah rates of rente 
assessable on the land, to be calculated in the manner above indicated ; 
fui'ther, it appears necessary that a modification he made of Section X,, 
Regulation Vlll. of 1831, in accordanjpe witli tlie provisions which 
may be enacted in case of sale by auction in favor of auction pur- 
chasers. » 

Section XXXVII. I consider the provisions of this Section uu- 
cxceptiouablo, and would enact it, matalls mutandis, in place of Section 
XXXVI. for the Settled Provinces. 

Section XXX Vin. Ditto, ditto. 


^ No. 15. 

it' 

Extract from Remarks by 73. t7. Ravenshaw, Esr/.^ Commissioner 6j 
Palnn, on the Draft of a new Sale Law. 

Section XXXVI. 49. If this Section is to stand, I suggest, first, 
that the words of Sec^u LI. Regulation Vlll. of 
January i 84 ?°No. 1793, be inserted instead of quoting the Regulation; 

secondly — That it be required that all leases 
should have been registered in the Collector's Office a year before the sale 
of the Estate ; and tliirdly, — That after the final wdM granted” be 
added provided %iat those three years were not years in which drought, 
inundation, or other calamity seriously affecting the assets of the 
Estate, may have occurred/^ ^ 

50. AVitli respect tp Mr. Haliiday^s proposition for the maintenance 
of all under-t enures, I am not prepared to offer any serious objection. 
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No loss would be sustained by Government, because, iu the absence of 
bidders, tJie Mehal and all its tenures would lapse to tlie State; no wrong 
would bo done to the defaulter, as the Instate wovild be sold subject to 
the burdens he himself had imposed, and he would he saved the ex- 
peuse of the law suits which would otherwise be instituted against him 
by mortgagees, &c ; lastly, — The purchaser M'ould have no reason to 
complain, as he would pay so much less for the Estate in proportion to 
the number of its registered tenures. The only question is, whether he 
could ascertain with any accuracy the extent of such engagements. To 
secure this objcctjfl^it would be necessary to reform the system of regis- 
try, which, instead of being partly under the control of the Judge, and 
partly under the Collector, as at present, should be entirely in the hands 
of the Collector, and the llegister kept in such a 
amount for manner that all leases, mortgages, &c., in any 
of an Instate is mort- given Estate, might be ascertained on inspection. 

^rapfcd, should bo insortod -li-ii 1.1 1 

ill the Register. A Similar Register might be kept by each putwaree 

in each village for lyottcc leases, which arc of 

course entitled to as much protection as that of ^irmers ; a copy of the 

entries in this Register might be sent to the Collector for record with 

the sixth-monthly accounts of collections, &c., which they will be shortly 

required to furnish under the orders of Govcrniheut, dated 10th March, 

1840, No. 423. 

51. With reference to para. 27 of Mr. Secretary Grant^s letter, 
it may be objected that we cannot make any alteration ill the rights 
conveyed by the Perm an tot Settlement. ®If a Zemindar has alienated 
any portion of his rights, he cannot comidain , of his Estate being 
sold with the incumbrances he has himself created, but with those 
exceptions he may claim that ^ be sold with the conditions annexed 
to it at the time of bis permanent engagement. The Statute of 
Limitation, II. of 1805, might however perhaps be held to apply to under- 
tenures, or it might be more distinctly declared that the payment of the 
same rent for 60 years without claim on the port of the Malik to increase, 
shall be held equivalent to a perpetual lease. 

Section XXXVU. 52. It is not explained in what manner the 
Zemindar is to proceed against a tenant, where he fan|f|Bs that the latter 
holds lands on too favorable terms. Is he to proceed by attacliment, or 
summary or regular • suit ? The first would be highly objectionable, 
the last would be tedious and expensive, the second would seem 
prcfei*able. 
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Section XXX VIII. 53. The last preceding Section” is obscure, 
why not say briefly Section XXXVI., and why not specify the Districts 
in which this Section is to have efiFect ? Suppose in Bengal or Bchar a 
resumed Estate settled for 10 or 20 years be sold for balances, arc 
the provisions of Sections XXXVI. or XXXVIII. to apply? 

54. What is meant by Mofussil Talookdar ? 

55. From the jdirase or proviso not being one of the Proprietors 
“ party to the engfigemcnt of settlement or his representative,” it is to 
be inferred that an engaging Malik on the sale of his milkyut may be 
ousted from his koodkasht or neejjote lands. I submit, however, that 
all that he loses by the sale is his proprietary title in the Estate, and 
not his rights of occupancy as a cultivator ; so long as he pays for the 
land hitherto cultivated by him, the same rent as other ryot|||br lands 
of the same quality, I conceive that his possession should not be disturbed. 


No, 16. 


Esctract from Remarks by Welhy Jackson^ Esq», Comintssioner of Moor-* 
shedabady 07 i the Draft of a new Sale Law^ and an Esciraet from his 
letter to the Secretai'y to the Government of Bengal, dated the IC/A 

June, 1840, on the same subject. 

% 

Section XXXVI. to XxUviII. These Sections do little more 
than enact over again the provisions of Regulation 
1822, regarding uiider-tcnurcs, the chief 
difference is thsd^^owa fide farms for terms not 
exceeding 20 year’s are uphold. The iTandholdcrs' Society wish to have 
the terms koodkasht and kudeemec ryots explained, in fact to have 
the nature of the various tenures of all descriptions laid down. Mr. 
Halliday proposes to uphold all under-tenures and engagements with 
the former Zemindar, until the Estate has by that means become good 
for nothing, when, no one purchasing, it will be forfeited to Govern- 
ment, anS the ulflg^r-tenui^es with the old restriction are to fall in. Mr. 
Halliday relies on the Government dealing fairly with all classes of 
such tenants, on their tenures being forfeited. 

The chief objection I^have to these Sections is, that they do too much, 
and the suggestion of the Landholders’ Society would render them 
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more objectionable by making them do more ; the Society, however,, is 
so far right, that if wc arc to declare the respective rights of the various 
tenants of lands, it should be done completely and distinctly, from the 
Zemindar downwards, not partially, but such a regulation should be 
separate, and should not be tacked on to the end of a Sale Act ; the 
the provisions of Regulation XI. 1822 were all that was wanted, short 
of an Act declaratory of rights, and I would go no further at present 
than to*re-enact these provisions. I doubt whether it would be found 
practicable, after the fullest and most searching inquiry, to define 
correctly the rights of all descriptions of tenants ; any mistake would 
be of serious importance ; moreover it should be held in mind that the 
legislature is not legislating for a society in a state of infancy ; it is not 
to create ]i||hts but to declare them, where they are well ascertained ; 
disputed n^ts must bcTleft to the Courts of Justice. The provision in 
favor of bond fide leases of 20 years, appears to me objectionable in 
this respect, — the Zemindars have never had the right to create such 
a lien on the property, and it would be an alteration of the whole system 
to allow them to do so now j it would further be useless, if not injurious, 
for if the farmer paid a fair rent, that is, if it were a bond fide lease, the 
purchaser would not wish to oust him ; but the proof of good faith, i. c., 
that tha rent was fair, would bo very difficult, and the necessity of 
proving it would lead to much litigation. 

The Zemindars had never a permanent unconditional right in the 
land j they were mere Collectors of the Government Revenue, and they 
are so now ; the Government has given them a right to retain the 
Estates in their hands as long as they pay the Government Revenue ; they 
may under-let if they please, but cannot prejudice the Estates placed 
under their charge ; their deeds have no effect from the time that they 
cease to pay the Revenue, and thus lose their right of occupancy. While 
they perform their part of the^ contract, the Government allows 
them to occupy ; when they fail, the Government resumes — the method 
of resumption is by selling to the highest bidder the Estate in its 
original state, unfettered by the acts of the defaulter, this is the prin- 
ciple of the tenure, and we cannot touch it without affecting the whole 
system ; besides the rule regarding bond fide leases deter bid- 

ders ; the people know what is a Zemindar^s right, andT they have bid 
for such a right for many years ; it is familiar to them, and they are 
acquainted with its value ; but they do not know the value of a Zemin- 
daree right modified as is proposed, and they, would bid in the dark ; 

H 
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how can a stranger guess what leases Jide or maid fide exist ? 

Mr. Halliday's plan appears to me subject to the same objection ; he 
retains however the germ of recovery on the Estate reverting to Go- 
vernment j but why this remedy should be withheld on sale (at Revenue 
auctions) to private individuals, I cannot see ; it seems too an anomaly 
to give Government as purchaser a right to annul under-leases, and to 
withhold it from others, — there should not be this arbitrary difference \ 
I would much prefer adhering to the present principle, that of an- 
nulling the acts of the Zemindar on sale for arrears of Revenue ; Go- 
vernment should of course always bid to the extent of the arrear, but 
no law is necessary for this ; a circular order is sufficient, and it should 
be strictly enforced. 

The contract between the Government and the Zemind|| is simple 
and well understood, as long as we do not try to combine^e ideas of 
English tenures with it ; the Zemindars are not landholders in the 
English sense of the word. 

I deprecate any change or interference vdth the system of tenures, or 
with the reciprocal rights of Tenants, Zemindars and the Government ; 
such interference, in my opinion, cannot take place consistently with 
the original declaration of the Government in assuming the Dewanny, 
and if it could, it would, I think, be extremely impolitic, — the only in- 
terference which has taken place, the Permanent Settlement, which gave 
up spontaneously, and wdtliout any return, a valuable right of the 
Government, has been a dead loss. 

If the Zemindars or their farmers were in the habit of laying out 
capital on the improvement of their lands, it would be an object tare- 
tain them ; such a Zemindar would pay his Revenue, and would not run 
a chance of being ousted ; but how few Zemindars lay out the smallest 
sum in this n^nner, how few farmers ? The farmers, and indeed the 
Zemindars too, generally collect stt much as they possibly can, they 
make a very high nominal rent-roll, and then collect as near as they 
can to the amount : but it is almost always impossible to collect the 
whole, and their ryots are thus always in their debt, though the balances 
are nominal, the only farmers who are really improvers, are the Euro- 
pean Indigo ^jjjpl^ other manufacturers; by creating a demand and 
advancing the means of producing the raw material, they extend and 
improve the cultivation ; these men it is desirable to support but few 
Zemindars would wish to turn them out, few are so blind to their own 
interests, and they are in a great measure safe under the provisions for 



building leases ; as long as their buildings stands they can usually 
prevail on the ryots t6 supply them ; besides^ their leases are perhaps 
not always bond fide, though it might be difhcult for purchasers at 
auction to prove them otherwise. 

I would retain the old law as regards the under-tenures, and make no 
partial alteration ; it is to be held in mind in legislating on this subject, 
that the voice of the ryots, of the resident and other cultivators, is not 
heard; the Landholders^ Society represents the monied interest of 
Calcutta, and some of the Zemindars in its vicinity, but the people arc 
nowhere represented, and it is very didicult to learn their feelings and 
wishes. 


4? I h|pe objected to the change proposed regarding the rights of 
the under-tenants, after Revenue Sales ; I look on all such interference 
in the light of tampering with the existing system of landed tenures ; 
the system exists, and the Courts of Justice determine disputed cases; 
a general law laying down the principles of these tenures, and declaring 
the exact rights appertaining to each, is a great desideratum. I am not 
certain whether it is practicable to make such a law, but I object to 
partial declarations, because the legislature does not hear the voices of 
all classes of persons interested in the land. In the present state of the 
country, I look on the Zemindars as the opponents of the cultivators, 
not the protectors of their interests ; the Zemindars are continually 
trying to shake the permanency of the old resident ryot^s tenure, 
the only permanent^ interest in the land now existing (besides that of 
the Government), while the ryots are endeavouring to retain it ; the 
Government is bound to protect them, and interested too ; fox’ rack 
renting, the general practice of the Zemindars where they can have 
recourse to it, is far from conducive to the improvement of the land. 
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No. 17. 


Extract from a letter^ from G. F, Brown, Esq. ^ Commissioner of BhauguU 
pore, to the Secretary to the Government of Bengal, respecting the 
Draft of a new Sale Law : dated the \st July, 1840, 

Sections XXXVI. to XXXIX, of printed Draft. 15. These Sections 
bear upon the subject discussed in paras. 21 
of letter from Officiating Secretary to Go- 
vernment of India^ No. 100, dated 10th February, 
1840 ; and on Mr. Halliday^s scheme, whereby all bo7id fide under- 
tenures of whatsoever description, shall be maintained at ai|jption sales, 
except when an Estate is purchased by Government in consequence of 
its not realizing a sum equal to the arrears for which it is put up for 
sale. This subject has been treated in such a just and forcible manner 
by His Honor in Council, and the scheme appears so sclf-evidcntly 
adapted to answer the ends in view, and at the same time to silence all 
objections against the harshness of the present Law, whereby unoffend- 
ing parties arc often involved in the ruinous consequences of a sale, that 
1 have only to offer it my humble and unqualified support. 


No. 18. 


Extracl from Observations by T. B. Davidson, Esq., Commhsio^ier of 
Lessor e, on the Draft of a 7iew Sale Law. 

Clause 5, Section XXXVI. The third Section of libgulation VIIT. 

of 1793, notified to Proprietors with whom a De- 
cennial Settlement was concluded, that the assess- 
ment fixed was to remain unalterable for ever, 
whilst the proprietors of land previous to the Decennial Settlement being 
declared perpetual, were not entitled to enter into any engagements 
w4th their dependent Talookdars, under-farmers or ryots, for a period 
extending beyond the term of their own engagements. The 5th*Clause, 

* Of tho unv Act. Section XXXVI.* does not rescind this Law, 

or affect the position of existing tenures, but it 
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creates a new class of leaseholders, to be specially protected, and to 
avoid the infraction of the Perpetual Settlement, it leaves ancient hold- 
ings to be abrogated, at the same time that it forbids an auction pur- 
chaser to intermeddle with a recently obtained interest I With all 
deference for the judgment of the experienced Revenue Officers who 
have drawn up the new Sale Law, I confess that to my understanding so 
lop-sided a measure in legislation cannot do otherwise than disgust and 
discontent persons who, under the Law in force, are prepared to have their 
engagements cancelled whenever a Zemindarec changes hands at public 
sale, yet who would naturally deem themselves hardly dealt with, were 
they ousted, and younger tenures continued to be upheld. The condition 
of the old holders is certainly in a degree bettered by Sections XI E., XIII. 
and XIV., and by providently entering into a combination to liquidate 
the Government demand they may avoid immediate ejectment ; hut even 
after thus uniting for self-preservation, they will have the mortification 
to see the new farmers quietly discharging their rents, and wholly in- 
dependent and careless of sudden proprietary changes ; truly, turn in 
whatever direction they may^ie old tenantry will learn to their cost, 
that the potter hath power over the clay of the same lump for evil and 
for good. 

Setting aside, however, mere wrongfulncss, there are strong objections 
to this provision, grounded on expediency, if nothing else. If it is de- 
sirable that a vast addition of business be thrown into the Civil Courts, 
Clause 5 is pccu’liarly well contrived to lead to the result, for as the 
Landholders’ Society remark, a purchaser will in future have to contest 
the validity of every farm given by a Zemindar, who cither finds that his 
Lstate must come to the hammer, or who has determined that it shall 
do so ; the purchaser will also have to discover in each case the average 
rent realized from lands in the vicinity of these honn fide farms for 
throe years preceding lease, and should he not be satisfied with the 
rates, these too will have to be settled in Court, a pleasant and pro- 
fitable fask for a buyer. After giving the question much thought, I 
am unable to resist the conviction that the facilities to fraud opened by 
this Clause, and the perplexedness with which it^ will surround pro- 
perties put up for sale, must reduce their value considerably to common 
purchasers ; and when the Government is constrained to come forward 
to buy, Which will not assuredly be a rare consequence of an excess of 

bond fide leases,’^ either a proviso must be introduced to permit the an- 
nulment of those leases, and so guard the Revenue from diminution, or 
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the Government must submit to suffer grievous losses^ and many in- 
conveniences. 

I proceed to notice Mr. Halliday^s important proposition with great 
diffidence, for although constrained to differ with him regarding the 
prudence of a project which goes to overturn the permanency of the 
Decennial Settlement, I am nevertheless bound to admit that his des- 
cription of the insecurity of under-tenants, and the annoyances they 
endure when an Estate passes into the hands of an auction puchaser, is 
not overdrawn. Mr. Ilalliday^s suggestion is ostensibly intended to ren- 
der secure and save from ruin every under-holding, and viewing it in 
this light, I should decidedly prefer it to a law which, wholly losing 
sight of old tenures, introduces a new set of under-holdings with privi- 
leges and immunities which may or may not benefit the country, but 
which, as I have already stated, cannot help exciting a spirit of envy 
and angry feeling amongst a large class of the tenantry. 

Mr. Halliday^s sweeping alteration is clothed in the semblance of a 
more just principle than the partial measure embodied in the Sale Law ; 
the alteration ileverthcless is careful of cmediency, for it docs not omit 
to provide against the slightest hazard to the Revenue by showing the 
absolute necessity for a declaration voiding all engagements whenever 
a Mcliai becomes the property of the State ; and certainly the reasons 
adduced for saving undcr-tenures when a Zemindar ec finds a purchaser 
are not to be gainsaid, so far as the Zemindar and the purchaser are 
concerned, the: one having wilfully reduced the profit of his Estate, and 
the other, with his eyes open, having bought it thus deteriorated. Were 
the working of the proposition to stop here, I have brought myself to 
believe that it would not trench on any vested rights — ^tho under- 
tenants, the landholder, and the auction purchaser being alone consi- 
dered; the under-tenant is sensible, when he buys a tenure, that it is liable 
to be voided if his Landlord falls in arrears to the Government, and the 
Zemindar and auction bidder have indisputably full power to sell and pur- 
chase without let or hindrance. Rut the transfer of lauded prd|)erty, in 
ninctv-nine cases out of a hundred, affects others than those above 
enumerated, and mortgagees and lien-holders, on whose claims any fall in 
the value of land bears most mischievously, will, by tjie legaUzatiou of 
of an alienation of Zemindaree profits, have serious subject for complaint. 
Their loans have been regulated by the assumed marketable price of 
Estates unencumbered by old or new arrangements, and the Govern- 
ment, being bound hy Law not to allow proprietors of land to extend 
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their engagements beyond the term of their own possession^ has inda« 
bitably led individuals to convenience Zemindars with advances of 
money on the security of Estates^ to an extent far iu excess of the sums 
they would fetch after the passing of an Act of protection to subordi- 
nate tenures. It matters little whether Mr. Halliday^s suggestion, or 
the Clause as it stands in the SalegLaw be adopted, the result will be 
pretty much the same — ^Mortgagees citherwise will be severe sufferers, 
and I think that the Government should pause before a step be taken 
overlooking their interests — ^interests, be it remembered, acquired on the 
faith of a Government pledge, and strengthened by the practice of the 
past half century. 

The main object to be obtained by the projected innovation is the 
growth of a race of agriculturists, by whose skill, capital and enterprise, 
the country is to be benefitted. I am sceptical on this point, and rather 
believe that the passing of an Act, the drift of which would be the breach 
of a public pledge, would shake the confidence of the people in the Gov- 
ernment, and render farmers less disposed than they are at present to go 
to any expense in improving their lands; at first the platRible arguments 
and promises by which the certain working of such an Act might bo 
concealed, would blind a few speculators, but it could not long mislead 
even those whom it proposes especially to favour. 

An Act of protection, or an Act authorizing the creation of under- 
tenures to run on and hold good after the interests of the person creating 
them has, of his own will, ceased to exist, would, " to say nothing of 
“ designed and fraudulent self-dispossession,^^ in its silent working, 
imperceptibly lead to the ruin of many improvident Zemindars, by 
furnishing them with the ready means of raising money and frittering 
away their Estates by the sale of leases ; the very law which would enforce 
the payment of the Government rent on a fixed day, would add to the 
sjile of undcr-tenures, for where a man now resorts to a money-lender, 
and mortgages’ one or more villages to meet the emergency of a sale- 
day, he would in lieu " the power being given to him,^^ sell the lease of 
a farm. _ 

Can it be doubted that facilities thus thrust upon the Zemindars to 
perpetrate rog>^cries, or to run beyond their legitimate profits, and 
encroach on the margin of Revenue, would increase the frequency of 
cases where the GoA^ernment demand would be jeoparded, and where the 
otherwise unjustifiable interference on the part of the Govevnment with 
under-tcuures would have arisen? — Haying arisen the under-tenants 
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who may have bought their rights, would have to learn how far expe- 
diency could square with the profession of tenderness which, to be 
candid^^ after all, merely screens the brealdng up of the Decennial 
Settlement ! 

If any leases are to be preserved after an Estate reverts to Government, 
those in common honesty would fiast be considered that were of oldest 
date, and this obvious course being pursued, what would become of tlie 
capitalists of skill and enterprize? They must be ousted, and to effect 
this with justice, an investigation w'ould have to follow to ascertain 
where the Zemindars^ lettings began to trench on the Government 
Revenue. 

Again, if an entire property had not been apportioned to under-tenants, 
how would a settlement be made? Would it be practicable or consistent 
to form a Ryotwar Settlement with one portion of the cultivators, and 
leave another portion in the hands of the farmers? Further, on 
what system w^ould the rents from the ' under-tenants be collected ? 
Is it intended that their engagements should be sold, as are permanently 
settled Estates,* or would it be necessary to resort to the usual process 
laid down by the Regulations for the recovery of arrears by Zemindars 
from their defaulting farmers ? 

Considering that enough has been done to guard the interests of under- 
tenants, and encourage agriculture by the provisions of Sections XTI., 
XIII. and XIV., I do not admit the wisdom of giving way to the strong 
current setting towards change in a question of such vital moment as 
this ; and I therefore decidedly object to Mr. Halliday's suggestion, 
which, if adopted, would, I conceive, break through existing pledges, 
imminently peril the Revenue, sacrifice the interests of a vast number 
of individuals, hold out false hopes to others, and all w'iihout furnishing 
a practicable ^^lan, or any sure calculation of the extent of good to be 
derived. 

Oil careful re-perusal of the proposed Act before closing my remarks, 
I have observed, that no provision has been made 
Clauses 2G and 27. positively to restrict the interference of the Civil 
Courts, save and except on the grounds of the 
Act not having been strictly conformed to by the Revenue Authorities, 
The omission of the provisions contained in Sections IV. and XXV. 
Regulation XI. of 1822 is, in my judgment, inexpedient. The XXVIIth 
Section of the Act ^provides for the restoration of Estates to proprietors 
who have been harshly and unjustly ejected, at any time within twelve 
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mirths the completion of sale ; and I do not see what hut couth- 
siott and evil can be expected from leaving all cases^ after this provisb,;^^ 
With a limit of twelve years from^their institution to the equity and ^oo3 
conscience of every Judge in the country. 

With twelve months to lay a case before the Board of Bevenue and 
the Governmentj it may reasonably be inferred that a Proprietor, 
wholly ignorant of law, unaware of frauds committed at the time Of sale, 
and incapable of setting them forth distinctly, would have ample time 
to seek redress, and recover his property, if his case really exhibited 
hardship and injustice. 

The evils likely to follow an order of an Equity Court upsetting a sale 
years after it has taken place, are incalculable ; it is enough perhaps to 
instance the effect of annulment on under-tenants ; many of these will, 
after sale, have had their rents enhanced, and others will have been 
ousted ; now when the Judge in Equity has restored the old Zemindar, 
how are all their iiiterestss to be settled ? — for on the annulment of the 
sale, ail persons who held from the old Zemindar will naturally have a 
right to re-enter and be compensated for wrongful dispossession. I have 
never heard a complaint whispered against the Law as it stood in 
and I would therefore urge the introduction of Sections IV. and XXV. 
of Regulation XI., by which safes of land for arrears of Bevenue wiling 
be liable to be set aside by any Court of Judicature, except for the 
failure of one or more of the conditions of the Sale Law, and persons 
considering themselves aggrieved by any act or circumstance conui^ted 
with a sale, other than such failure, will have their remedy in a personal 
action for damages against the individual by ^vhom or by whose fault 
they may have been endamaged. 


No. 19. 

Extract from a Minute^ by J. Lowis, Esq., Temporary Member of the 
Sudder Board of Revenue, on the Draft of a new Sale Law : dated the 
\9th June, 1840. % 

21 . I have great pleasure in recording my entire concurrence in 
the amendment of Section XXXVI, proposed by ' 

isIifkaT Halliday: 

The* theory of the Permanent SetUement 
bestovred on the Zemindar the entire difference between the Sudder 
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Jumma^ and the gross rental of his Estate; it is absoln^ely his oiFn> 
and when he gives^ or seUs^ the whole of this difference in any specido* 
portion of his Estate^ the new owner has no difficulty in securing his 
gift or purchase by dividing off his specific Mehal ; for the law has pro- 
vided a method for him so to do^ and secured^ at the same time^ the 
proportion of Revenue due from such parcel of 
Isisid. But when the Zemindar ^ves or sells only 
a portion of the aforesaid difference^ the existing 
Law bestows upon the grantee or purchaser no security at all, for a 
longer period than may intervene between the date of the transaction 
and the next sale day. It appears to me highly desirable, that this 
defect of the Law should be amended, and the desideratum would, in my 
opinion, be very nearly supplied by the system proposed by Mr. Halliday. 

23. In this, as in other points, the object of the legislature should 
be to reduce to a minifhum, the interference with the natural course of 
things, which the peculiarity of our Bengal Land Revenue makes indis- 
pensable. The antagonist principle to this is Fiscal expediency,^^ 
which, in 1793, prohibited Zemindars from granting leases for a longer 
term than 10 years. In 1812, when the deadening effect of short leases 
bn agricultural prosperity began to be felt, the evil was abated, and 
moprietors of land were declared com;^tent to grant leases for any 
period which they may deem most convenient for themselves and 

tenants, and most conducive to the improvement of their Estates 
but the true principle was not clearly laid down, and in 1822 the ex- 
planatory Sections, XXIX. and XXX,, inserted in Regulation XI., plabed 
matters (on the old grounds of fiscal expediency) upon a worse footing 
than ever. 

24. Principle” says, the Law has bestowed upon the Zemindar 
of Bengal, ^Blbolute property in the margin of rent over Revenue left to 
him by the Permanent Settlement, to g^e, or to sell, or to let, as he sees 
expedient. Principle would make all transactions regarding this margin 
binding, as in other cases, upon both the parties concerned, nor would 
it interfere, without good practical evidence, that Revenue had been 
encroached upon, and that something, which is not margin, and was 
not the property of the Zemindar, had become the subject of the bargain 
between the pariies. Expedience” has no eyes but for Revenue ; and 
to protect it, would not only throw dbubt and uncertainty upon all 
transactions between landlord and tenant, but does, in reality, hold out 
a large money bonus to the former, for successfully swindling the latter. 
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; s85« The principal objection ikrged against Mr. Hallidaj^ft plan 
,that it would destroy the performaaace of Lord Cornwallis’ Settlement; by 
allowing the alienation of the whole margin of rent over Revenue^ without 
which; it is contended; the Zemindars could not; one year with another; 
continue to pay their Revenue; light as it is ; and that; consequently; the 
whole lands of Bengal would eventually lapse to Government. I doubt; 
in the first place; that the abrogation of the Permanent Settlement; 
could it be effected without any breach of the good faith of Government; 
would be an evil ; and I doubt still more; in the second; that the 
proposed system would produce the results anticipated by the objections^. 

26. The agricultural resources of all countries are, I believe 
developed best and fastest by the farmer ; the mau; that iS; who subsists 
mostly upon the profits of capital applied to land. To afford this man 
adequate security, is to ensure the application of the largest portion 
possible of intelligence and capital to the land ; thus enlarging to the 
utmost the true sources whence all Revenue, whether settled perma- 
nently or not, is derived, and widening the marginal excess of rent over 
Revenue, which the Settlement of 1793 bestowed upon, and endeavoured 
to secure to, the Zemindars of Bengal. The anticipated failure of the 
Settlement will therefore be coincident with an enlargement of the 
basis upon which it rests, and an actual increase of the funds whe^m 
the Revenue is paid, will have the effect of stopping payment altogether, 
I cannot believe that such causes would, to any extent, produce such 
effects ; but if the paradox be real, and the ReventA fixed by the Settle- 
ment of 1793 cannot continue to be paid by the Zemindars, without 
artificially repressing the agricultural prosperity of the country, there 
can, I think, be no question to which side the law should incline. 

27. The object of those who oppose the alteration, is to retain in 
the hands of the Sudder Malgoozar, or the person primaril^responsible 
for the Revenue, a due proportion of the rent of his Estate, be the rent 
great or small. .Without this the Permanent Settlement, it is s^id, 
cannot stand, and for this Mr, Halliday’s plan makes no provision* 
But the existing Law does not effect this. On the contrary, it holds out 
a direct bonus upon the improvident alienation of this surplus rpp,t; 
and all it does, or can do, is afterwards to nullify these alienationa, 
when they shall have brought about a sale for arrears of Revenue. Th^ 
proposed alteration of the law would withhold the bonus ; ai|^ \X 
confidently anticipate that; without i1^ improvident aUenatioi^ of; 
would be less frequently made. 
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28. tludef the ibxisttng the needy ot diilh6heiit S^minde.^ tftkes 
heavy fines for farms at lovr rents/ or c^ticee &rinere by tong leai^ 
to invest capital in his land^ and then lets Ids Estate to the ham- 
mer; well kn^owing that this law of fiscal expediency will give him 
a second time the price of what hejias already sold (for the fines, or 
salande^, are in fact the prices m portions of the difference between 
rent and Bevenue,) and the value of the capital invested by the farmer 
in his farm into the bargain. But 1 hold that the facility afforded by 
the Law of making such dishonest sales, has created the evil against 
which our opponents would guard. It appears to me certain, that if 
the bargains entered into between landlord and tenant were binding 
oft' both parties, they would be made with greater circumspection on 
the part of the Zemindar than they are at present, and (were the bribe 
withdrawn) that these men would not gratuitously relinquish a posi- 
tion which always bestbws something of weight and consideration upon 
those who hold it. 

29. Upon the whole, therefore, I come to the conclusion that the 
proposed amendment of the Law mtist strengthen the sinews of our 
land Revenue, whoever the Sudder Malgoozars may be, and that it 
removes one great inducement to the improvident alienation of rent ; 

■ king it probable that the Sudder Malgoozars will be changed less 
quently than heretofore. These benefits are expected to result from 
the honest principle which- declares (setting the old bugbear of fiscal 
expediency aside) tUSHit the least productive class of the agricultural 
community shall no longer be permitted to swindle all the others. 

30. To remove an alloy of evil, which might be mixed with the 
good I anticipate, it appears to me highly desirable, that a Register 
should be opened, upon which all farms and leases should be entered, 
and to whidi intending purchasers should have easy access. Without 
some precaution of this sort, a fair price would not be given for un- 
encumbered Estates, on which no farms nor leases had been granted, and 
any uncertainty on this point, would, of course, deteriorate the value of 
ail landed property; hut a Register of Farms would at once obviate 
this objectioh to the plan, ahd'no other worthy of notice occui^ to me. 

31. I have already stated my opinion ^that, when the price bid 
for an Estate does not cover the arrear of Revenue due from it, it should 
lapse to Government. Tl|.at Government, the <me party to the contract 
of; 179^, should gp through the form of pui^icfiiiasittg from the other 
j^rtms that ccntract, the terns of w^^ fulfil; is 
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ceHaiidy aii arraugemeiiti and the sooner |t ie ;a1miidii>]p^.ihe 

better. The natural and therefore the best course is that recom^i^P^ 
by Mr. Halliday^ and where the non-fulfilment of the contract' is 
to have arisen from areal redaction of the assets of the Estate, tbe 
Government demand should be for^mth reduced in proportion thi^elp. 
But when the lapse to Govemmewhas been brought about by an im- 
provident or fraudulent alienation of rental, on the part of the Zemindar, 
that is, yhen besides his marginal^cess of rent over Bevenue, he shall 
be found to have sold or given a portion of Revenue, the Government 
should be restricted from infringing the terMs of the leases granted 
by the Zemindar, except so far as may be requisite for reclaiming the 
Bevenue improperly alienated, and reimbursing the expense of manaj||ji||^ 
the Mehal. The reason for this restriction is plain. The Zeminda^as 
explained already, possessed a certain property in the land, which he 
had a right to sell and others had a right to buy. These bargains 
should be held as sacred and inviolable as any other bargains, and be- 
yond what the security of the Bevenue due from each Estate requires, 
nothing of uncertainty should be mixed up with them. If the Revenue 
has been trenched upon, it must be reclaimed. The Estate must have 
its Bevenue clear of all charge from each Estate in Bengal, so long as 
the rent of the land is equal to the burthen ; but it is entitled to 
nothing beyond this, and should not interfere with bond fide bargMbs 
between the different agricultural classes any further than is necessaiy 
to obtmn that object. 


No. 20. 

Extruct Jrom a Minute, by J, Patile, Esq,, Senior Member qf the 
Sudder Board of Revenue, on the Draft of a new Sale Law : dated 
the 30f/i June, 1840. 

Section XXXVI. The 5th Clause appears to me to be both' very 
objectionable and wholly unnecessary. The secii- 
isJf^oTi' farmer for the continuance of his kase 

by an auction purchaser is perfect, proriid^ iilbih 
lease has been panted in good faith, and has been managed in 
faith ‘^th the tenantry, and otherwise prudently and judiciously. ‘ %t is 
^l^but reasonable to suppose that no auction purchaser will 4ist:^b a 
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farmer^ when his ib^yantage is best consulted by the continuance of his 
leased and when it is otherwise^ surely the landlord should possess the 
power he now ex^oys of quashing the lease. Although the lease may 
have been granted in good faiths it does not necessarily follow:^ that it 
will always be managed in good fai^b^ or in such, a mimner as would 
make it the interest of an auction ^drchaser not to disturb, it. This 
Clause omitted^ the auction purchaser will acquire the powers possessed 
by the former proprietor, and willtgrery properly be vested with no 
power which the former proprietor never had. The objections of the 
Landholders’ Society to this Clause appear to me to be very just, and 
entitled to every consideration. 

experienced Officers agree in thinking that sale for arrears is a 
greaf evil, but an unavoidable one j also that it is our duty to diminish 
this evil, as far as is compatible with the purpose for which such sales 
are provided. I agree in opinion with Mr. Halliday, that the greatest 
of all evils belonging to sales, is the insecurity of real property insepa- 
rable from them, and that if we can ameliorate nothing else belonging 
to sales, we ought at all events to amend this ; but we differ in opinion 
as to the means, and as to what is the most prejudicial insecurity. I 
consider the present general insecurity of real property to be the greatest 
evil, and not the particular insecurity occasioned to under-tenures, from 
thciir present liability to be cancelled by an auction purchaser. This 
particular insecurity will find its cure, whenever general security is pro- 
vided, and that will be best effected by a prompt, cheap, and efficient 
administration of the laws, by the Courts of Justice, and particularly 
those which are to assist realization and collection of rents, by survey- 
ing and mapping the country so completely, that the area and bounda- 
ries not only of all Estates, but of every tenure, may be easily and 
accurately referred to, and defined, and thus made known and protected, 
and lastly, by the devising of some adequate remedy against the incal- 
culably mischievous and injurious consequences to the prosperity 
of agriculture, continually operating and arising from the Hindoo Law 
of inheritance. As soon as such an addition to the general security of 
real property is attained, as must succeed the introduction of the mea- 
sures ahovementioned, the great improvement Jiilr, Halliday so earnest- 
ly desires for the country, must necessarily be created. All interference 
between landlord and tenant, that has not ixrgent necessity to justify it, 
should be avoided in all countries. Interests so inseparably and closely 
, connected will always find in their relative advantage the most desirable 
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security, and the adjustment of their differeuces when they cannot he 
peaceably reconciled^ should dnd in good laws, promptly, cheaply, 'and 
well adminstered, ample redress, and protection ; such changes in the 
Law of under-tenures as Mr. HaUiday suggests for adoption (could 
they with due attention to good faith, be sanctioned) would be fraught 
with much mote serious evils, tha^' those which he anticipated those 
changes will remove. This important question has aheady more than 
once been under the fullest consideration by Govemmfient, and as I have 
understood been always laid aside. 

No such intention is declared, nor do I suppose any such intention 
is meditated. Nevertheless, the certain consequence of such an inter- 
ference with the long existing rights of Zemindars as Mr. Halliday 
thinks is needed for the more perfect protection of under-tenures, were 
it sanctioned, would be a total discouragement to wealthy and respect- 
able individuals to become land proprietors, by which means, at no 
distant period, the Government would acquire all the Estates that are 
brought to sale for arrears. 

Whenever a more perfect general security is given to real property, 
sales for arrears will be of rare occurrence, and with the permanency 
of Zemindars will be secured tlie permanency of under-tenures ; unless 
this be an incorrect inference, our anxiety should be principally, if not 
wholly, directed to all measures, having a tendency to improve the 
general security of real property. 

The collections of the Estates already purchased by Government, af- 
ford ample proof that it is not by extending this system, , that the in- 
terests of Government will be best consulted. To my experience it 
appears obvious, that granting any privilege to under-tenants, to the 
injury of the long established and admitted rights of the Zemindars, 
mj^st inevitably prove most prejudicial to the best interests of 
Government. 
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No. ai. 

Bwtra€t$ Jrofii Remarks by C. W. Smiihi Esq.^ Jmwr Meitner ef 
the Sndder Beard of Revenue, regarding the Draft of a new Sale 
him. 


Section XXXVI. Clause 3. I have considered this subject, in my 
explanatory remarks, [copied below.] I object 
I 84 ififa*i 2 to^ 5 ^ *^**^*^^ Clause in toio. We get upon a dan- 

gerous subject when we begin to lay down rules 
for the tenantry of the country. No doubt the Landholders’ Society 
would like full well, to consider all ryots who commenced to hold their 
lands subsequent to the Decennial Settlement, as tenants at will/^ but 
the Civil Courts hold a very different language, and to those tribunals 
we had better leave this intricate subject, varying in every Zillah and 
governed by no fixed law, but by the customs and usages of the country. 
No doubt if it were now possible to legislate thoroughly upon a 
subject, which should have been considered in 1793, and its first and 
fundamental principles, at least, arranged at or soon after the Decennial 
Settlement, very great litigation would have been saved. But even if 
this were now practicable, it could not be dono in a satisfactory manner, 
unless by a separate enactment, and after the greatest and most labo- 


rious research, 

I suspect the Supreme Government will not listen to the proposal of 
the one definite Section, declaring every tenant 

See remarks by Land- , / . . x. ,-i . n « 

holders* Society on who cannot prove possessmtL at the period of the 

Clause 3. Decennial Settlement, to be a mere tenant at will : 

and this is the Society that takes up the cudgels against the resunm^ 

tion laws, and their enforcement ! 


I consider the exception made in favor of ' bond fide farms to bd 

^ , K equitable, aud highly desirable for the interests of 

Clause 5» Bee remarks . ^ ^ ^ . 

by Landholders^ Society agriculture. The casC put by the Landholders’ 

on this Clatwe, Socjiety is a yery extreme and italikely one, and 

laws are not framed for suck, but for tbe 999 cases in the 1,000. 

1 put anotber case, far m^ common :-^A proprietor .offers a 

. &rm upon a 1(^ lease, .and induces Uie farmer to pay down a b^ry 

STan> as an advance (pesbgee), or there is bnt a small portion eff tbe . 
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lands in actual cultivation^ and the farmer^ in confidence of his long 
lease^ lays out a considerable sum of money, and in the course of a few 
years the lands are made highly productive. In either of these cases, 
the proprietor sees his advantage in getting rid of the farmer ; which he 
manages with little difficulty, by allowing the Estate to be sold for an 
arrear of Revenue, and purchasing it in the name of one of his 
dependants. 

I would retain the protection of dond fide farms for any period not 
exceeding twenty years. 

The proviso (at the conclusion of Section XXXVI.) says not one 

word about ousting, but protects the ryots against 
See remarks of the ^ 

Landholders’ Society on any attempt on the part of any purchaser to 

the proviso. enhance the rent beyond the established usages 

and rates of the Pergunnali. 


Observations on Mi\ Halliday^s suggestions, by Mr, C, W, Smith, 

Mr, Halliday had spoken of the " clumsy expedient of bidding and 
** buying on the part of Government,** Mr, Smith inquires : 

Why clumsy ? It is a mode which enables the Revenue Officer to 
avoid purchasing any Estate which is not unsaleable, and it exercises 
no influence in making one Estate unsaleable. 

This is where my objection commences, viz,, in the proposition to lega- 
lize all tenures of every description, in the state in which the defaulting 
Proprietor left them. It is an evil that there should be a single Estate 
so deteriorated as to fall into the predicament above stated. If the 
evil is allowed, then drop a plan which would most powerfully tend to 
bring the majority of Estates into an unsaleable state, and to reduce to 
ruin the proprietary body, who form so useful a link in the agricultural 
community, I have not one word to say against this plan,, excepting 
that part of it which assimilates a sale for arrears of Revenue with a 
sale in execution of a decree, under the latter of which nothing but 
the " rights and interests” of the Proprietor are sol^ 

But X beg to refer to my letter of the 29th instant, in which I have 
discussed at length this important proposition. ♦ 


Heferring to that part of Mr, Halliday* s scheme which relates to the 
reversion to Government of Estates in balance for which no sufficient bid 
was made at th^ sale, Mr, Spnith remarks as follows 
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I do not object to these subsidiary propositions, provided the 
Government do not obtain possession of the Estate by an alteration 
of the Law of 1793,* wliich secures the privileges 
itself, at the same time that it 
deprives theipeople of them. 

I do not desire to see the Government purchase one single Estate, 
except as a matter of necessity under the Laws of 1793. Government may 
find too late that its collecting establishments very lamely supply the 
place of its Zemindars, all of whom have the most powerful stimulant, 
self-interest and self-preservation, to make them attend to their several 
Estates. ^ 


The injury is, the direct and immediate depreciation of landed 
property. • 

Is the securing of a Revenue Balance, the sole object of any 
Government ? 

I think a perusal of Section V. Regulation XLIV. of 1793, will 
show that the defaulting Proprietor has aright to look for such a price 
for his Estate as the annulment and enhancement of all under-tenures 
made by him or his ancestor will produce. 

The punishment of the Proprietor is the loss of his Estate, so far he 
justly suffers. 


Explanations of the alterations proposed by Mr. C. IV. Smith in the 
Draft of a new Sale Law. 

Section XXXVI. It is presumed, from the wording of this Section, 
that it is not intended to give in any case to an auction purchaser the 
right of ousting any tenant whatever, provided he be willing to agree 
to pay the purchaser according to the Pergunnah rates ; that seems to 
be sufficient, but the remedy must be prompt. Section X., Regulation 
VIII. of 1831 should be rescinded, and the purchaser should not be 
thrown upon a civiJ*hction. The 3rd Clause of this Section is calcu- 
lated to mislead, and possibly, through mistakes on the part of Judicial 
Officers, to create a class of tenantry which has in reality no existence ; 
for a kudeemee ryot, with rights of occupancy at fixed rates, is a 
mokurrureedar, and as such protected by“* Clauses 1 and 2. A reference 
to Section XXXTI., Regulation XI. of 1822 will show that a confusion 
has here been made between a right to oust, gnd a right Ub enhance rent. 
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Section XXXVIT. B-equircs no remarks. 

Section XXXVIII. Seems to have been addetl to the Draft with a 
view to include the North-Western Provinces, which, as before observ- 
ed, is objectionable. Moreover iL is a verbatim extract from Sec- 
tions XXX. and XXXII. of BeJKation XI. of 1822, which have 
given rise to so much confusion and difference of opinion, and which 
therefore it is most desirable should not be re-enacted in the same ob- 
scure terms. This Section seems also to give a power to oust, in oppo- 
sition to the terms of Section XXXVI. ; at least there can be but little 
doubt that reading the two together, the Courts would so decide. It 
would seem better to omit this Section altogether. 

Section XXXIX. This Section, like the former one, seems to recog- 
nize the power of ejecting as well as of enhancing, and as the Act now 
stands tends to perplex the law. It is however in principle objectionable. 
It would compel an auction purchaser to have recourse to a regular suit, 
in every case where an under-tenure, whenever and however fraudu- 
lently created, is held at an inadequate rent. This seems to be most ob- 
jectionable, The Landholders^ Society exclaim against it as fraught with 
mischief, and their objections appear to be perfectly well founded. Sec- 
tion X., Begulation VIII. of 1831* bars any summary suit for an enhance- 
ment of rent, but Section X.,Regulation V. of 1812 allows theLandlord to 
proceed by process of distraint, after notice has been served of a proposed 
enhancement, and the natural consequence is that the Zemindars, instead 
of availing themselves of the summary suit, resort to the severe and^l 
ruinous process of distraint. There seems to be no good reason why a 
purchaser should not be allowed to prefer his summary suit for en- 
hancement before the Collector, if he thinks that justice will there be 
more prompt than in the Civil Court. In truth it would be advisable 
to encourage him to bring such matters before Revenue Officers, as 
being more familiar with them than the Judicial Authorities, and while 
the Sale Law is made so very stringent against the Zemindar, it ought 
not to debar him from every fair and equitable mode of realizing his 
own rents. It is proposed therefore to substitute for Section XXXIX., 
a repeal of Section X.i Regulation VIII. of 1831, and to allow the pur- 
chaser to sue summarily before the Collector, or in a regular suit be- 
fore the Civil Courts, as he nj^y prefer. 

4; I now ..proceed to notice the more prominent qixestions con- 
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irectcd with the proposed Law, which are embodied in Mr. OflSciatiug 
Secretary J. P. Grant's letter of the 10th February last, to your 
address. 

***** sje ♦ 

23. I request a reference my paper of explanations upon 

Sections XXXVI. and XXXIX. The provisions of 
ni^T' Section8XXIX.andXXX.ofRegulationXI.,1882, 

were most carefully based upon all previous Law 
bearing upon the same point. There was clearly no oversight. This 
will be at' once placed beyond a doubt by consulting the latter part 
of the preamble to Regulation XLIV. 1793, (and the provisions of Sec- 
tion V. of that Regulation) which is declaratory of the primary and 
indefeasible rights of the State. 

I admit that in the first instance enhancement ft all that an auction 
purchaser ought to ask, or the legislature to give him — but I would 
urge that a less formidable and expensive process should bo open to 
him, than a resort to a civil action. I would remove Section X., Regu- 
lation VIII. of 1831. I would encourage the Zemindars to bring such 
cases in the first instance before the Revenue Authorities, as being 
better able to determine such matters than the Civil Courts ; but 1 would 
specially restrict the trial of such cases to Covenanted Ofiicors only. 

24. It seems to me quite irreconcileable with reason that while 
the Government is armed with such ample powers of ^enforcing a 

B^rorapt payment of its Revenue, the purchaser of an Estate, greatly 
deteriorated by a multitude of under-tenurcs at inadequate Jummas, 
should be debarred from that enhancement which the Law acknowledges 
to be just, until in every separate case he has carried his suit through the 
Civil Courts. The principle is wrong, for the Civil Courts should in such 
instances be the ultimate resort of either party, where the Revenue 
Authorities had failed to satisfy the litigants. 

25. The principle that all engagements which a Proprietor may 

« ^ , have contracted with dependent 

Para. 21 to 28. Principle of the Hypotheca- i i j it m 

tion and new scheme that purchasers at sales Talookdars and others, shall stand 
for arrears of Bevenue shall only purchase the n j r v 

rights and interests of the defaulting Proprie- cancelled ITOm the date ot an 

tor, under which aUimder-teniires created by auction sale for arrears of Ee- 
him would be upheld. 

venue, is as much a fundamental 
principle of the Decennial Settlement, as%iat which limits the demand 
of Revenue on the part of Government to the Jumma recorded in the 
Settlement. The preamble to Regulation XLIV. 1793, which is 
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declaratory of this principle, conveys the important information, that 
any o|;ber principle would be repugnant to the ancient and established 
usages of the country. 

26. The legitimate encouragement which a wise Government can 
safely give to the interests of agllculture, can never be inconsistent 
with nor greater in extent than is compatible with the true interests of 
every party in the State. 

It seems to me that sufficient encouragement has been granted under 
the Law of 1793. The Proprietor of an Estate can confer under-tenures 
at any Jumma he pleases, and for a period coeval with liis%wn occu- 
pation, and that of his heirs and representatives, or he can grant farms 
without any restriction as to Jumma ; while it is now proposed, that 
when the farming Jumma is bond j^de equal to the average produce of 
three consecutive years, such farms for any time not exceeding 20 
years shall be upheld, notwithstanding a sale for arrears of Revenue. 

27. In my opinion these privileges convey every legitimate encour- 
agement to the interests of agriculture, which can be given with safety. 
The Proprietor, in case of need, has it in his power to raise funds by a 
sacrifice, moi^ or less extended, of the full returns of produce he and 
his family haro hitherto received from his Estate, and there is a whole- 
some check and curb upon waste and improvidence, in the very limit 
which the Law has put to the deteriorating effects of such engagements 
on the Estate itself. 

28. If the above is a sufficient provision to meet the day of need orB? 
the part of the Proprietor, so, on the other haud$ I am aware of no just 
expectation on the part of the holders of undcr-tenurcs which is not 
fulfilled by the provisions of the Law. If we are rightly informed that 
any other principle than this limitation of their tenures to the term of the 
occupation of the Estate by the grantor, would be repugnant to the 
ancient and established usages of the country', the idea of the severe 
hardship in their annulment on a sale for arrears of Revenue is ours, 
and could not have entered their minds. They knew this invariable 
rule, and they made their arrangement with the Proprietor accordiiigly. 

29. The provision is sufficient for all the ordinary transactions and 
dealings between the natives of this country. The farmer of a bond 
Jide lease will have his guarantee of possession for a term fully as 
extended as is commonly given, notwithstanding a sale for arrears A 
Revenue, and the party taking an under-tenure calculates the risk of 
such a sale, for no other sale, public or private, affects him, and has a 
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pretty strong impression that even if such a sale does occui^^lie cannot 
be subjected to a higher rent than will yet leave him.a handsome pro- 
fit ; and lastly as to our Calcutta capitalists, whether European or Native, 
they can generally protect themselves against the effects of a sale for 
arrears, by making it one of the stipulations of their bargain, that they 
themselves shall pay the Government Revenue, (their factories, filatures 
and other public buildings, being protected by law,) while in any 
(^ase, it would be a dangerous experiment to derange the very basis of 
the Decennial Settlement, merely for the benefit of a few individuals. 

30. I #m not aware of anything in the present state of agriculture 
ill this country, which calls for any such important change of our long 
cstablislicd principle and system ; on the contrary, our recent inquiries 
into the comparative produce of Estates now and at the time of the 
Decennial Settlement, was so highly favorable to the system which had 
produced such results, that, independent of other considerations, I 
should be loth to make so hazardous an experiment. 

31 . But I proceed to mention some of those evils, which in my opinion 
w^ould arise from introducing the momentous change of principle now 
advocated, i. c. that the purchaser of an Estate at a sal^^or arrears of 
Revenue, shall only purchase the Estate with all honc^de tenures of 
every description, or in other words the rights and interests of the late 
Zemindar, not as he found them, hut as he left them, and that when the 
Estate under such circumstances shall not be purchased, shall not find a 
bidder for it at the full amount of balances due, it shall lapse to Govern- 
ment, with power to ro»settle the Estate, and all its tenures which under 
the present Law are liable to annulment or enhancement of rent by an 
auction purchaser, but without the necessity of Civil actions. 

First. — Surely It cannot he the interest of Government to confer 
legality upon all the wild waste, and spendthrift acts of a debauched 
Proprietor, or to give such additional encouragement to his vice andf^ 
extravagance, and superadded facilities to effect his own ruin, and that 
of his family, by removing every obstacle to his obtaining large loans ! 

Secondly , — ^Nor can it be the interest of the Government to lend its 
willing aid to the depreciation of landed property, or to the more fre- 
quent occurrence of sales, and the changing of hands in the proprietor- 
ship of Estates, by the opening thus given to all the fraudulent aliena- 
Ptions which any Proprietor, having his eye to an approaching sale, may 
make, in the name of his relations an'd dependants, without fear of the 
consequences, or any chance of detection. 



ITAir^^/^/jP-Undoubtedly it is not the interest of any Government to 
hasten by its legislative acts that period when landed Estates shall 
generally arrive at an unsaleable state, and for want of purchasers fall 
into the hands of Government, and the tenantry fall into the hands of 
ill-paid Ameens, and reckless and oppressive Tehsildars. , 

Fourthly . — Neither is it the interest the policy of a wise and 
paternal Government, gratuitously to remove the principle which per- 
petuates the integrity of the Revenue and resources of Estates under the 
Decennial Settlement, and legalize such a lasting reduction in the re- 
sources of landed property, that even a change of Proprietors* by public 
sale should cease to work its remedy, so that, in the event of any succes- 
sion of calamitous seasons, not only would the distress be increased, but 
greatly protracted, by the want of those additional resources which that 
principle is intended to keep up. 

Fifthly . — Would it not wear the appearance of unmitigated injustice, 
that while on the one hand the Government aimed a blow at the value 
of landed property, by making the purchase in very many instances so 
valueless as to deter parties from purchasing, (for such would be the 
effect of upholding under-tenures of every description,^^) it on the 
other reserved to itself the very privilege of annulment and enhance- 
ment, (with all the facilities and immunities of Regulation VII. of 1822,) 
which it denied to the common purchaser. Would it not be said, and 
would it not also appear as if the Government, finding itself outwardly 
bound to respect the Permanent Settlement, took this under-hand man- 
ner of possessing itself of the landed property ? 

32. Nothing in my opinion could compensate for the loss of that 
high character as a liberal and beneficient Government, which a measure 
so fraught with dangSt, so destructive of the attributes of a moral 
Government, and which tends to establish so invidious and partial a Law 
%etween the case of a common purchaser and the Government as pur- 
chaser, would undoubtedly occasion throughout the empire. 

' 33. I must earnestly solicit that this question, as well as that which 

preceded it (Sections III. and IV. of the new Law,) may both be well 
weighed and considered in all their several bearings, and that such 
novel and radical changes, opposed as they are to the usages of the 
country, and to the present habits of the people, may not be introduced ; 
and that the freedom with which I have discussed these questions may 
be viewed indulgently by the Right Ilon’ble the Governor of Bengal. 
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No. 22. 

Extracts from a letter from //. M. Elliot, Esq., Secretary to the Sudder 
Board of ^^erenue, N. W. P., to J. Thomason, Esq., Secretary to 
the Government, N. W. Ptf^respecting the Draft of a new Sale Law : 
dated the \9th June, 1840. 

11. The circumstances to which the remarks in these paras, and 

in Mr. Halliday’s able and interestinff paper refer, 

Under-tenurcs— Print- _ , . i n 

edlcttersSectionsXVllL do not obtain in these Provinces; because the 

XIX., XXL to XXVIII., Settlement has been made for every village, and 

1841 *^No ^18 every village the rights of the Sub-Proprietors, 

where such exist^ are defined, and the rights of 
the superior holder, or what in Bengal is called the Zemindar, where 
such a party is found, are also defined, so that a sale of either by public 
auction would in no way affect the other. Were it not so, the Board 
would urge, in the strongest manner permitted to them, the adoption of 
Mr, Halliday^s proposition, as the only method which has come under 
their notice of combining the security of the public Revenue with that 
of private rights. 

12. It seems a course incompatible with that inducement to im* 
provement and encouragement of agricultural prosperity, which every 
good Government is bound by suitable institutions to hold out, that a 
hand fide purchaser, occupied in making the most of his purchase by 
the outlay of capital and skill, and promoting the public prosperity 
while laudably seeking his own, should not onlv be suddenly stopped, 
but totally ruined, by the wilful fraud of the seller. Yet such, as Mr, 
Halliday so forcibly points out, is, and must be, the result of the 
present Law. ilis rule seems every way unobjectionable, and amply 
protective of the real rights of all. The state of things has, as already 
said, no relation to these provinces. 

13. The Board having now gone through, seriatim, the subjects 
treated of in Mr. Grant^s letter, so far as was requisite for them to 
notice them, direct me to proceed to point out such verbal or other 
l^ter#ibns as appear to them desirable in such parts of the Law as relate 

these Provinces. 

x'"* ^ ★ Jj: a|! ♦ * 
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16. SecHbn XXXVIII. In the 11th line, the word last” should 
be introduced before the word Settlement, so — the last Settlement/' 

* 17. Instead of any village Zemindar, &c," down to the word 
representative," there should be inserted the words any person 
“ whose proprietary possession^ together with the rights and liabilities 
connected therewith, shall have been asc^ained and recorded at the 
last Settlement, and who was not, either by himself or his representa- 
tive, a party to the engagement annulled by the sale." 

18. Every proprietary Settlement, such as ought not to become 
annulled by a sale for arrears, having been ascertained and recorded at 
the Settlement, and the dues leviable from it to the superior holder and 
the Government Revenue fixed, the above provision will be sufficient 
to protect all such ; and as the Settlement record is always open for the 
examination of the public at times of sale, by distinct order, an intend- 
ing purchaser can always ascertain the nature, number, and conditions 
of, and income derivable from, all such tenures. 

19. From tlie minute sub-division of property in these Provinces, 

and the predilection of all classes for agricultural 
tej^ pursuits, su^farms are hardly known, except 

when the nominal lease is really a mortgage or 
assignment of the land to a creditor in satisfac^tion of a debt, or when 
land is given to a capitalist on a clearing lease : but for this purpose it 
would be a sufficient protection to bond fide leases in these Provinces to 
declare ^^that no lease should be annulled by a sale of which the 
reserved rent should not fall short of 25 per cent, on the Governnient 
Jumma, and the term of which should not exceed 20 years, nor any 
lease not extending beyond the same period granted on the condition 
of clearing and bringing into cultivation waste lands, except in either 
^'case under circumstances which would have warranted the annulment 
'' thereof by the original lessor." 

20. In line 29 instead of the terras* there given, the Board would 

insert nor (to eject) any cultivator whose right 
****** possession, and the conditions connected there- 

with, have been recorded in the proceedings of 


the last Settlement. 
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No. 23. 

't* 

Extracts from a letter from J, Thomason ^ Esq,, Secretary to the 
Government, North-Western Provinces, to F. J, Halliday, Esq,, Junior 
Secretary to the Government of India, respecting the Draft of a new 
Sale Law ; dated the 12th August, I.S4D, 


7. The Board do not seem especially to have adverted to para. 4 

of Mr. Grant^s letter of February 10th last, now 
’*^**^*^‘^“* under acknowledgment. The provisions how- 
ever of Section XXXVIII. as modified by the 
XXXVI., xxxvili. Sudder Board, appear to His Honor quite to meet 
28 ^ iJoarcrriuaci'^^^ exigencies of the case in the Ceded and Con- 

II and 12 , und 17, 18, quercd Provinces. The mode in which the Set- 
tlemcnt had been there made, and its liability to 
future revision, render further precaution unnecessary, whilst the great 
variety of under- tenures precludes their enumeration. In the Province 
of Benares, the provisions of Secty^n XXXVI. may have operation. 
His Lordship in Council will perceive that the Sudder Board strongly 
advocate Mr. Halliday^s proposition for meeting the difficulties of the 
question, as applicable to another state of property from what prevails 
in these Provinces. His Honor concurs in this opinion. 

8. The verbal alterations proposed by the Board or the Government, 
will be found written in the margin of the printed draft, which is re- 
turned herewith, the initials of Sudder Board and Lieutenant-Governor 
showing the source from which they originate. Such proposed alter- 
ations as require more particular notice, are mentioned below. 


10. In Section XXXVIII. it will be observed, that His Honor has 
in some degree modified the clauses proposed by the Sudder Board 
defining the uad|||^tenures, which it is desirable to preserve from in- 
fringement in the case of a sale. The clauses, as worded by the Board, 
restricted their operation to such under-tenures as might have been 
recorded at the last Settlement. His Honor is aware that great exer- 
tion has been used to render this record as complete as possible, but it 
may be apprehended that it is in some cases defective. Wherever the 
rcoijid exists, the Provisions of Regulation VII. 1822, give it legal 
i^idity ; where it should accidentally be found defective, it would be 
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unjust that bond fide tenures, which may have existed, should suffer from 
the accident. The provisions have therefore been now so worded, as to 
embrace all under-tenures which may have then existed, of which such 
record, wherever it may be perfect, will be full and sufficient proof. 


No. 24. 

’Extract from a Mmutey by the Hon^ble H. T. Prinsep, Member of 
Council y on the Draft of a new Sale Law : dated the let November, 
1840. 

Fourthly, — The most important point of all is the proposition to make 
sales ordinarily subject to the condition of the 
KS 4 i^NtP* 2 o purchasers upholding under-tenures. 

I am quite convinced of the inexpediency of 
this, and saw sufficiently of the effects of such a system, when employed 
more than 20 years ago in preparing the law for Putnee tenures, which 
still stands exactly as passed in IflTlO. 

It was the confusion produced by the practice of several of the Courts 
of Justice in upholding under middle-men after default of the superior, 
that induced Government to depute an Officer to inquire into the 
subject, with a view to provide a remedy. 

«Mr. Halliday, the advocate of this change, does not seem to be aware 
that under the existing Sale Law (Regulation XI. of 1822} a power is 
vested in the Government, 'whenever it shall see cause, to order sale of 
an Estate to be made for arrears, with the condition of upholding under- 
leases. That Law, however, has never been applied to any sale yet made. 
I think it is sufficient for all cases that can occur, and that it is much 
better that the fall of a defaulter's leases should be the rule, and their 
maintenance the exception, as at present, than th^the reverse should 
be the case ; but I would add to the present draft oHfaw rules of practice, 
authorizing the Revenue Authorities, upon a joint petition from the 
Zemindar and lease-holder, and after certifying themselves that the 
Jumma is at a maximum, or in excess of what is the fair average, to 
accede to the application of landlord and tenant, that upon future sales 
for arrears their particular leases should be exempted, under the rule 
referred to, from liability to cancelmcnt. 
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This is necessary to secure speculators, who have new and expensive 
enterprises in view, whether agricultural or mining, or of any other 
description. 


No. 25. 


ILoctract from the Draft of a new Sale Law, 

XXVI. — An3 it is hereby enacted, tliat the purchaser of an Estate 

Of rent. recovery of arrears 

in BengW, &c. due on account of the same, in the Perm^peptly- 

I^g. Cons, istli Jany. Settled Districts of Bengal, Behar, Orissa a«id , 
1841, No. 21 . Benares, shall acquire the Estate free from all^. 

encumbrances which may have been imposed upi^ it after the time^,0£ 
Settlement, and shall be entitled, after notice given under Section X.!’ 
Ilegulation V, of 1812, to enhance at discretion (anything in the exist- 
ing Kegulations to the contrary notwithstanding) the of all under- 

tenures in the said Estate, and to eject all tenants thereof, with the 
following exceptions ; • 

First. — Tenures which were held as Istimraree or Mokurreree, at a 
fixed rent, more than 12 years before the Permanent Settlement. 

Secondly. — Tenures existing at the time of the Decennial Settlement, 
which have not been, or may not be proved to be liable to increase of 
assessment, on the grounds stated in Section II/, Ilegulation Vlfl. 
of 1793. 

Thirdly. — Lands held by koodkasht or kudeemee ryots, having 
rights of occupancy under the Regulations in force. 

Fonfi ^. — Lands held under leases, at fair rents, temporary 

or p€iif|i^^ual, for the erection of dwiiUing-houses, or manufactories, and 
beiiigib used, or for gardens, tanks, canals, clearing of jungle, or like 
purposes. 

Fifthly. — ^Parras granted in good faith at fair rents by a former Pro- 
prietor, for terms not exceeding 20 years, under written and dulye^ 
registered leases. 

XXVII. — And it is hereby enacted, that the purchaser of an Estate 
sold under this Act, for the recovery of arrears 
due on account of the same, in Districts other 
than those mentioned in Section . XXVI., shall 


. Tender- tenures 
where. 
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acquire the Estate free from all encumbrances which may have been 
imposed upon it after the time of Settlement^ and shall be competent to 
avoid and annul all tenures which may have originated with the de- 
faulter or his predecessors, being representatives or assignees of the 
original engager, as well as all agreemei^ts with ryots or the lilt e, settled 
or credited by the first engager or his representatives subsequently to 
the last Settlement, as well as all tenures which the first engager may, 
under the conditions of his settlement, have been competent to set 
aside, alter, or renew, saving always and except bond^fide peases of ground 
for the erection of dwelling-houses, or buildings, or for offices thereunto 
belonging, or for gardens, tanks, canals, water- courses, or like 
purposes, which leases or engagements shall, so long as the land 
is duly appropriated to such purposes, and the stipulated rent paid, 
continue in force and effect ; provided that nothing in this Act 
contained shall he construed to entitle any purchaser of land at a 
public sale to demand a higher rate of rent from any persons, whose 
tenure or agreement may be annulled as aforesaid, than was dcmandable 
by the former Malgoozar, except in cases in which such persons may 
have held their lands under engagements, stipulating for a lower rate 
of rent than would have been justly demandablo for the land, in conse- 
quence of abatements having been granted by the former Malgoozars 
from the old established rates, by special favor or for a consideration, or 
the like, or in cases in which it may be proved that, according to She 
custom of the Pergunnah, Mouzah, or other local division, such persons 
are liable to be called upon for any new assessment, or other demand 
not interdicted by the Regulations of Government. 
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No. 26 . 


Extract from Statement of Alterations proposed by the Sadder Board 
of Revenue at Calcutta in the Draft of a new Sale Law. 


Siiddcr Board of 
lU'V'cnue, Calcutta. 

Leg. Cons. IDth 
July, 1841, No. 2. 


Section. 

Proposed Alterations. 

XXVI. 

After the words “ftonrf 

In the 4tli 

Jide^* in the 1st line. 

exception. 

introduce the word 

“ registered,’* and omit 
the w'ords at fair rents’’ 
in the 1st and 2nd lines 
and “ clearing of Jun- 
** gle” in the last. 

Exception 

Insert “Leases for 

5 at com- 
mencement. 

“ clearing Jungle.” 

Before and 

In.sert between the 

after the 

words “ following exetrp- 

exceptions. 

“ tions”and “ first” “Te- 
“ mires not liable to c?i- 
“ hancement of rent or 
“ ejectment of tenant 
and at the end of the 
Section add “ tenures not 
“ liable to ejectment of 
tenant” 

** Tenures exlstinff at 
“ the time of the Decen^ 
“ nial Settlement, which 
“ have been or may be 

proved to be liable to 
“ increase of Assessment 
“ on the grounds stated 


“ in Section LI.,^ Re- 
“ gulation VJIL \793”' 

As an ad- 

Insert this provision 

dition to the 

Provided always that 

Section. 

“ the purchaser of an 
“ Estate, ^’c.” Section 
XXVIII., line 2, ad. Jin. 


Reasons. 


The Board observe, that 
the clearing of Jungle is 
made upon terms of gra- 
dual enhancement, till the 
fair rate of cleared land is 
obtained. This item was 
not in the first Draft, and 
by omitting it, the condi- 
tion of “ fair rents/' which 
is inapplicable to the 
other items, Dwelling- 
houses, &c.'’ and will cre- 
ate litigation, may be 
omitted. 

Clearing of Jungle is 
obviously not a “ like pur- 
“ pose,*' with the erection 
of dwelling-houses or 
manufactories, and may 
be more appropriately 
classed with farms. 

It appears to the Boai'd 
that as the Draft Act runs, 
these additions are neces- 
sary to protect from eject- 
ment, tenants who, though 
liable to enhancement of 
rent, have held their 
tenures from a period 
antecedent to the De- 
cennial Settlement. 


* Not®. The Section mention- 
ed in the 4thcxc(3ption, is an ob- 
vious misquotation ; Section LI. 
is meant. 

This Provision taken 
from the end of Section 
XXVni. seems to belong 
more appropriately to this 
Section, and its insertion 
becomes necessary, if the 
alteration proposed in Sec- 
tion XXVII I . is adopted. 
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No. 27. 

Ea^tractfrom a letter from W. G. RosCj Esg,^ of the Ramnuf/ger Indigo 

Factory y in the District of Moorshedabad, to the Secretary to^the 

Government of Bmgaly respecting the Draft of a new Sale Law : dated 

t/ie 6th Marchy 1841. 

7. I take advantage of tlie present opportunity to refer to a subject 

of vast importance, embracing the happi^ss or 
Si? No? a! misery of thousands, yea, of millions — that is, the 

amended Draft of an Act amending the Bengal 
Code in regard to sales of land for arrears of Revenue, as published in 
the Bengallee Government Gazette of 2nd and 23rd ultimo. 

8. The preamble states, that ||t is deemed expedient, with a view to 
the benefit of the agricultural community, to regulate the number of 
periodical sales of Estates for arrears of Revenue ; this good beginning 
would lead to the belief that the Regulation in question was really one 
intended to benefit the agricultural comnfhnity ; assuredly they are 
very much in want of something to benefit their present condition : I 
say so with the greatest sincerity; but the present Regulation in its 
amended form, if passed, will utterly ruin, instead of benefit, such 
portion of the agricultural community as may happen to fall within an 
Estate sold for arrears of Revenue ; it tramples under foot all their just 
rights, rights dearly bought, and acquired under the present Regulations 
of Government. 

9. I humbly and respectfully ask his Lordship in Council to erase 

the 26th Section of the present amended Act from off the face of the 
Draft ; how such a monstrous injustice Government could ever have 
conceived, or for a moment entertained, I cannot make out, the excep- 
tions to this Section amount to almost a perfect nullity. It is a positive 
fact that not one-tenth of the Ryots of Bengal would fall within Clauses 
1, 2 and 3 of Section XXYI. , . 

10. 1 will show only wliat effect the passing of Section XXVI. of this 
proposed Act would have on the three staple products of this great 
Empire — Indigo, Silk and Sugar. 

11. In Indigo, I will take my own case. I am joint proprietor of thia^ 
concern, along with another gentleman. It was established upwards of 
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fifty years ago. We cultivate yearly, on our own account, witli our own 
servants and ploughs^ about 14,000 beegaha of land, holding our lands 
from the Zemindars direct, and paying our rents to them. When the 
concern was first established, the Zemindars were prohibited from giving 
a pottah beyond a period of ten years, by Section II. Regulation XLIV- 
of ^03, Section II. Regulation L. of 1795, and Clause 2, Section II. 
Regulation XLVII. of 1803. These were afterwards Rescinded by Section 
II. Regulation V. of 1812, and Section II. Regulation XVIII. of 
1812, and Zemindars were empowered to give leases for any length €f 
time. When the concern was first established, it was known that the Ze- 
mindars had not the power to grant a lease |)eyond ten y^ars, except for 
the purposes of building; but on the understanding, implied though not 
expressed, that the lands should be continued to the concern, extensive 
and expensive buildings were erected. After the Zemindars had the power j 
we obtained in some cases perpetual pottahs, and in other cases we 
have cultivated lands for twenty, thirty and forty years without any 
pottah. During the time the concern has been in existence, the rate of 
land rent has been doubled, but we have always been in possession of 
our lands, and considering our tenure of them secure under the present 
Regulations of Government, we have, &om time to time, added to our 
works at a great outlay of money ; yet by the Draft of the Regulation at 
present under consideration, if the Fergunnahs or Estates in which our ^ 
lands are situated should be sold for arrears of Government Revenue, 
the purchaser, be he wlio he may, has the power to enhance our rents 
at discretion^ and to eject us from the lands ^ thereby rendering the build- • 
ings, which have cost us about a lakh of rupees, of no value. Let it be 
remembered that the whole of our lauds were formerly either in jungle 
or are chur lands thrown up by the river, for which we have paid rents 
from their original formation, when they were not worth rent, in the 
hope of having them continued to us when they become more valuable ; 
and our case is that of almost every Indigo Planter in the country, that 
has neez” cultivation, which comprehends more than half the entire 
quantity of lands altogether under Indigo cultivation ; so that in being 
obliged to give up our lands now, we would give them up in quite a dif^ 
ferent state to that in which we originally found them. 

12*^ Tbe purchaser at the CoUector^s sale wiU therefore have discre- 

S l^ugh to see the manifest advantage of hts situation, without any 
fRuIe or Regulation to guide him, subject only to his own imperial 
lilS, his own “ discretion.," 
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13. As regards Silk^ the passing of Section XXVI. of this Act would 
operate on this article as follows : We will suppose that a ryot plants 
twenty beegahs Mulberry^ the total cost to him the first year, before he has 
any returns, we will take at Rupees 14 or 15 per beegah, which is a mode- 
rate calculation ; the rate of rent for Mulberry lands varies in this part 
of the country from 1-8 to 4 Rupees per beegah, let Rupees 2 be taken 
as the rate this ryot agreed to pay when he planted his Mulberry* At 
the end of the year, the Estate is sold for arrears of Revenue ; at the 
commencement of next year he is served by the new purchaser, with a 
notice to say, he must pay 4 Rupees per beegah ; he declines, knowing 
that he cannot afford to do so for such land, — ^he is ejected, what becomes 
of the crop ? Mulberry is a crop that remains on the ground for fifty 
years* 

14. The above remarks apply exactly to the cultivation of Sugar, the 
rates of rent for this production yary from Rupees 2 to Rupees 4 per 
beegah, according to the land, and by the present improved mode 
adopted, the crop remains for two years on the ground* 

15* The consequence will be, that where an Estate may be sold for 
arrears of Revenue, from»4he time the first ryot suffers in the way above 
alluded to, every ryot on t^e Estate will cease to cultivate Mulberry or 
Sugar-cane, not knowing when the Estate may be again sold in a simi- 
lar way. The Fergunnah of Rookunpore in this neighbourhood, under 
the CoUectorate of Moorshedabad, has been sold three times within the 
last four years for arrears of Government Revenue ; now in what state 
would the ryots of that Estate be now if the Act at present under con- 
sideration had been in force? — obliged to make three settlements in four 
years, the consequence would have been, that they would have relin- 
quished agricultural pursuits altogether, and followed some other profes- 
sion, most likely turned dacoits. 

16. Some parties may argue that the purchaser at a Collector’s sale 
will know his own interests better than to act in the way I have pointed 
out. That he will in the end find out his own true interests, there is no 
doubt, but this may take some time, and in the interim, incalculable 
injury may be done ; the ryots will give up the cultivation of Mulberry, 
Sugar-cane, and all the other crops which yield the highest rents, and 
this once done, they will not be found very easily to betake themselves 
to those crops again. In fact, if Section of the proposed Act is 

passed in its present shape, it will paralyze agricultural pursuits alto- 
gether throughout the country. 
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17. Several of the most influential Zemiin^rs in Bengal have oppor- 
tunities of stating their grievances to His Lordship in person^ and to 
those in office whom his Lordship is in the habit of consulting on such 
matters^ but the voice of the poor tyot they never hear. It is a noto^ 
rious fact that the ryots of Bengal are worse off now, that is poorer^ 
than they were fifty years ago, and are getting poorer and poorer every 
day, and the present Regulation if passed will not make them any richer. 
Hardly a single village in Bengal is able to pay its rents punctually. Let 
Government inquire into the cause of this. 

18. I would respectfully give it as my humble opinion, that Govern- 
ment have much to answer for iu not having done more than they have 
to protect the interests of the agriculturalists and ryots of Bengal, but 
if the proposed Act is passed in its present form, they will have still 
more to answer for. 

19. I would wish further to observe that almost all the ryots of 

Bengal cultivate their lands wii/toui pottahs^ and where they do hold 
pottahs, they are mostly perpetual. In either case the purchasers at a 
Collectors sale, under tl-e present Act, could enhance their rents at 
discretion, or ^ect them. m 

20. The passing of the proposed Act will also lead to the sale of 
many Estates for arrears of Revenue, where the present Proprietors will 
buy benamee.^^ It is true, that Section XXVIII. of the proposed Act 
is intended to protect the ryots against this, but both this Section, and 
the proviso contained in Section XXIV. of the Act, will in effect be 
mere fallacies, and never can give substantial relief. 

21 . I most earnestly entreat his Lordship in Council not to pass 
Section XXVI. of the proposed Act, in its present amended form, arid 
as published in the Bengallee Government Gazette of the 2nd and 
23rd ultimo, but to substitute in its stead Section XXXVI. with its 
concomitant Clauses, as they appeared in the original Draft of the pro- 
posed Act, read in Council for the first time on the 14th October, 

1839, and published in the Bengallee Government Gazette of 1st July, 

1840. 
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No. 28. ^ 

L^ier from C» J. JUckarda, Esq., Chairman of the Indigo Planter^* 
Association, to the Secretary to the Government of Bengal, rejecting 
the Draft of a new Sale Law : dated the lOth^ April, 1841. 

SiK,— On the part of the Indigo Planters’ Association, I am instruct- 
ed to submit that Section XXVI. of the Amend- 
i 84 ]^^iiro.^ 6 f’’ Draft of the proposed Act for amending the 

Bengal Code in regard to Sales of Land for 
arrears of Revenue, will, if enacted, practically inflict grievous hardship 
on the great body of ryots ; and most respectfully to solicit that the 
Right Hon’ble the Governor General in Council will be pleased to with- 
draw such Section, and to substitute Section XXXVI. of the original 
Draft. 

2. The Association begs leave to represent, that the obnoxious 

Clause will subject the ryot to rack-rent, and place him at the mercy of 
an arbitrary landlord, armed with the oppressive power of ejectment. 
For no fault of the ryot, Imt from the mismanagement or improvidence 
of one landlord, the innoc^t agriculturist will be liable to be transfer- 
red to another, who by said Section acquires the authority unpossessed 
by his predecessor of demanding an exorbitant rem on pain of eject- 
ment. The tenure by which the ryot and his proprietors have possess- 
ed their humble tenement, may thus be rudely broken, and rights which 
have been deemed prescriptive, and which were sanctioned by Regula- 
tion, be barbarously invaded. ^ 

3. With respect to the effect of the enactment on the interests of 
Indigo Planters, who have a vast property invested in the pursuit of 
planting, and of the cultivators of Sugar and of Silk, the Association pre- 
sume to offer their testimony, that it will be pregnant with most injuri- 
ous results. 

4. Craving His Lordship’s re-consideration of the Section which the 
Association, in common with many others of the community, apprehend 
will be of disastrous operation, 

I have, &c., 

(Signed,) C. J. RICHARDS. 
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No. 29. 


Extract from a letter from the Honorary Secretaries of the Landholders/^ 
Society g to the Secretary to the Government of India, rejecting the 
Draft of a new Sale Law : dated the %th April, 1841. « 

Section XXVI. — ^The Society have already brought to the notice of 
^ Government^ in their former address^ their views 
i 84 ?^No*^ii connected with the subject of enhancement of 

rent and ejection of tenants. They respectfully 
submit for re-consideration the provision of the Law in question; 
that the only addition they are at present desirous to bring to His 
Lordship’s notice is, that regarding the five exceptional classes of ryots 
(to avoid any misapprehension), it would be advantageous to divide into 
two sections ; — firat, into those who are neither subject to enhancement 
nor ejectment ; and secondly, into those only not subject to ejectment. 

In the fourth class of exceptions, the words " clearing of jungle” are 
newly introduced. This description of tenure is subject to a**gradual 
increase of rent, and can only be classed among farms ; and accordingly, 
the Society submit, should be omitted from the present classification. 

They also respectfully suggest that in thJifourth Clause of this Sec- 
tion it is expedient to insert after the words dwelling-house or manu- 
" factories,” the w#ds mines, minerals and quarries, and such build- 
“ ings as bond fide appertain to such works, and are necessary for carry- 
ing them on,” 

The Society again take the liberty to trouble His Lordship, stating 
that unless some modification of the proposed Law be introduced, the 
purchasers of a property at a public sale will suflTer peculiar disadvan- 
tage in the realization of rent from the under-tenants, not having in 
possession the accounts of the ex-Zemindars, whereby to prove the ex- 
isting rent paid by the respective ryots. The notice provided for in the 
present Law, according to Section X. Begulation V. of 1812, being limited 
to the commencement of the year, a purchaser of a property at the first 
of the three sales, now fixed, will suffer serious disadvantage, until the 
expiration of the year, in regard to the realization of his rent, -r We are 
directed to submit the case for the re-consideration of His Lordship in 
Council. The provision of Section XXXVII. of the former Draft was 
some relief to the Zemindars, in the midst of their nuxUerous difficulties. 
The Society, therefore, solicit its restoration to the present Draft. 
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No. 30. 

Extract from a letter from certain Landholders at Dacca, to the 
Secretary to the Government of India, respecting the Draft of a new 
Sale Law: dated the \%th April, 1841. 

Section XXVI. appears to confer on the purchaser the right to en- 
hance rents at discretion^ without reference to 
is^^NaTa.’ Pergunnah nerikhs^ by which demands have hi- 

thereto been limited^ but the Bengallee transla- 
tion of this Section appears to want the force and cleapiess of the 
English. 

The original gives permission to enhaqpe the rents of all under- 
tenures on the Estate and to eject all tenants thereof/^ (with excep- 
tions)^ whereas i:he Bengallee translation empowers the purchaser to 
enhance the rent on all pottahdars and to eject all ryots” (with ex-^ 
ceptions) ; this is not considered clear. 


No. 31. 

Extracts from Notes by Mr, D, C. Smyth, a Judge of the Calcutta 
Sudder Court, on the Draft of a new Sale Law, 

Section XXVI. Substitute as follows : 

And it is hereby enacted that the purchaser 
Estate sold under this Act for the recovery 
" of arrears due on account of tlie same in the per- 
“ manently-scttled districts of Bengal^ Behar, Orissa and Benares, shall 
acquire the Estate free from all incumbrances which may have been 
imposed upon it by any former proprietors, after the time of the Per- 
*^manent Settfement, and shall be entitled, after duo notice given 
agreeably to Sections IX. and X. Regulation V. of 1812, and the re- 
fusal^of the tenant to enter into fresh written engagements in the 
manner prescribed by Sections LVI. and LVII. Regulatioii' VIH. of 
'' 1793, to make such new arrangements at the commencement of the 
ensuing year, on the terms prescribed by Section VII. Regulation IV. 
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''of 1794^ as lie may judge proper for the future management of the 
"lands in question, subject to the following exceptions 

Tenants of lands which have been held at fixed rents for twelve 
years before the Permanent Settlement. 

Secondly^ — ^Dependent Talookdars holding lands at the time of the ^ 
Permanent "Settlement, and which have not been proved liable to an 
increase of rent on the grounds stated in Section LI. Regulation VIII. 
of 1793. " 


Thirdly, — Lands held by koodkasht or kudeemee ryots having 
a prescriptive right of occupancy. 

Lands held under leases, temporary or perpetual, for the 
erection o^dwelling^houses, or manufactories, or for gardens, tanks, 
places of worship, burying grounds, and the like, and also for the pur- 
pose of clearing jungles. « 

Fifthly^ — Leases or Pottalis granted under the provisions of Section 
II. Eegulati»n V. of 1812, provided the tenant has been in undisturbed 
possession at a fair rent for twelve years previous to the date of th^sale. 

Section XXVI i. — And it is hereby enacted, that in the event 
of the purchaser of the Estate claiming or assert- 
ing anj interest in any portion of the lands, or 
tenures described in Section XXVL of this Act, 
he shall be at liberty to institute a suit for the recovery thereof against 
the holder or tenant in possession, under the general Regulations. 


Proposed new Sec* 
tion. 


Extracta from Remarks by Mr, Junior Secretwry Halliday. 

19th July, With reference to the observations of the Sud^ 
der Board : — 

I see no ol^jection to the insertion qf the word "registered.” 

I would not leave out the words " fair rents,” and I do not under- 
stand the Board’s reason for wishing them to be omitted, or for desiring 
to omit leases " for jungle clearances,” ^ 

I think the addition proposed by the Board to protect from eject- 
ment tenures liable to euhancement is required. ^ 

The transposition of the proviso from Section XXVIII. to ^ctiou 
XXVII. seems to me unnecessary. 

Wiik reference to the observations of Mr, W, G, Rose ; — 


Leg. Cons. 
2S41, No. 15. 
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The growers of IndigO; &c. can always protect themselves by taking a 
band fide lease and registering it^ and as to ryots, koodkasht, kudeemee 
ryots are effectually protected, and no others ought to be. 


With reference to the observations of t?ie Landholders^ SoffHety : — 

Most of these suggestions are the same as the Board’s, and have 
been already commented on. 

The Society would add after manufactories, in the fourth e^cception, 
** mines and quarries and their necessary buildings.” But it seems to 
me that these, are sufficiently protected under the fifth exception^ for 
why should not a miner take out a lease for his mine? ^ 


Extract from Landiwlders* Society's Remarks. 

Solicit restoration to the present Draft of Section XXXVII. of 
the former Draft, in consequence of the peculiar disadvantages a 
purchaser of a property will suffer in the realization of rent from 
the ui^er-tenants, not having in possession the accounts of the 
ex-Zemindars, whereby to prove tne existing rent paid by the 
respective ryots. 

has been already observed on. ^ 


This is a re^ 
quest for the le* 
galiiiing of the 
present system 
of giving pos- 
^^session,” which 


With reference to Mr. D. C. SmyWs proposed alterations ; — 

The essential alterations proposed here are in the 4th and 5th 
exceptions. 

As to the 4th exception, I agree as to the introduction of the words 
tanks, places of worship, and burying groutids,” but not to the rest ; 
and I by no means concur in the alterations suggested in the 6th 
exception. 


Additional Clause suygeste^ by Mr. D. C. Smyth. 


And it is hereby enacted, that in the event of a purchaser of the 
Estate claiming or asserting any interest in any portion of the 
lands d!^ tenures described in Section XXVI. of this Act, he shall 
be at liberty to institute a suit for the recovery thereof ag^ainst the 
holder or tenant in possession, under the general Kegulations, 


alre^idy, -vithout any such special permission. 


This alteration 
seems to me hu- 
uecessaiy. For 
surely tlie pur- 
chaser has t^e 
right of suing 
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No. 83. 

Extract from a Draft of a new Sale Law, settled hy the Ilon^bh 
Mr. Birdf cmd the Hon^ble Mr. Primep. 


icg. C 
1, No 


Section XXVII . — AaA it is hereby enacted 
1841, No. 27. that the purchaser of an Estate sold under 

Enhancement of rents this Act for the recovery of arrears due on 
in Bengal. account of the same in the permanently-settled 

districts of Bengal^ Behar> Orissa and Benares^ shall acquire the Estate 
free from all incumbrances which may have been imposed upon it 
the time of Settlement^ and shall be entitled^ after notice given under 
Sectidb X. Regulation V. of 1812^ to enhance at discretion (anything in 
the existing Regulations to the contrary notwithstanding) the rents of 
all under-tenures in the said Estate^ and to eject all tenants thereof^ 
with the following exceptions : 

First, — Tenur^ which were held as istimraree or mokurruree> at a 
fixed rent^ more tnan twelve years before the Permanent Settlement. 

Secondly , — Tenures existing at the time of the Decennial Settlement^ 
which have not been^ or may not be proved to be liable to increase of 
assessment^ on the grounds stated in Section LI. Regulation YlII. of 
1793. 


Thirdly , — ^Lands held by koodkasht or kudeemee ryots^ having 
rights of occupancy under the Regulations in force. 

Fourthly , — Lands held under bond fide leases at fair rents^ temporary 
or perpetual^ for the erection of dwelling-houses^ or manufactories^ or 
for mines^ gardens^ tanks^ canals^ places of worship, burying grounds^ 
clearing of jungle, or like beneficial purposes, such lands continuing to 
be used for thet purposes specified in the leases* 

^Farms giantcdin good faith, at fair rents, by a former pro- 
prietor, for terms not exceeding twenty years, under written and duly 
registered leases* Provided that when the stipultted rent of such farms 
exceeds Rupees 500, a notice, specifying full particulars of the position, 
rent, and estimated area of the land, shall be given in writing, by the 
parties, in every case, to the Collector, within one month from the date 
of the lease, and the Collector shall be at liberty to abject to the same, 
in the event of his seeing reason to believe that the (Security of the 
public Revenue will be materially affected thereby* The exception 
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declared in this Clause shall not extend to leases objected to by the 
Collector, by a Notification to be fixed up in his Office, with the siaiic- 
tion of tKe Commissioner, within three months of the date of the notice 
so made to him by the parties. Provided also^lfaat a purchaser of an 
Estate at a sale for arrears of Revenue shall be at liber|y to sue in 
Court to set aside such farms, on the ground of any failure of the con- 
ditions stated, in the first sentence of this Clause as essential to its 
validity. 

Section XXVIII. — And it is hereby enacted, that thoi^urchaser of 
an Estate sold under this Act for the recovery 
arrears due on aoibunt of the same in Districts 
other than those mentioned in Section XXYII. 
shall acquire the Estate free from all incumbrances which may have 
been imposed upon it after the time of Settlement, and shall b^ com^ 
petent to avoid and annul all tenures which may have originated with 
the defaulter or his predecessors, being representatives or Assignees of 
the original engager, as well as all agreements with ryots or the like 
settled or created by the first engager ^or his representatives, subse- 
quently to the last Settlement, as well sl^ all tenwH which the first 
engager may, under the conditions of his Settlement, have been com- 
petent to set aside, alter or renew ; saving always and except bond fide 
leases of ground for the erection of dwelling-houses, or buildings, or for 
offices thereunto belonging, or for gardens, tanks, canals, water-courses, 
or the like purposes, which leases or engagements shall, so long as the 
land is duly appropriated to such purposes, and the stipulated rent paid, 
continue in force and effect. Provided that nothing in this Act c^- 
tained shall be construed to entitle any purchaser of land at a public 
Sale to demand a higher rate of rent from any persons, whose tenure or 
agreement may be annulled as aforesaid, than was demandable by the 
former Malgoozar, except in cases in which such persons may have held 
their lands pnder engagements, stipulating for a lower rate of rent than 
would have been justly demandable for the land> in consequence of 
abatements halRig been granted by the former Malgoozars firom the 
old established rates, by special fevor, or for a consideration, or the like, 
or in cases in which it may be proved that according to the custom of 
the Pergunnah, Mottzah, or other local division, such x>ersons are liable 
to be called upon ^or any new assessment, or other demand not inter- 
dicted by the Regulations of Government. 

N 
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Section XXIX.— And it is hereby enacted that it shall be competent 

to the Governor General in Council, 
when he shall see proper, at any time 
• before a sale for arrears shall have been 
actually made, to direct it to be made, subject to the leases, assignments, 
or other incumbrances with which a proprietor in possession, his ances- 
tors or predecessors, may have burthened his assessed hlstate, or to snch 
of them as shall appear proper. In all such cases notice of the condi- 
tion imposed by the Gover^ior General in Council shall be given by the 
Collector at the time of calling up the lot for sale, and such further 
Notification shall be madei(j|a th© Governor General in Council jnay 
direct. Provided however, that in case the sale so restricted shall not 
realize an amount equal to the arrear due at the time of sale, or there 
shall appear ground to apprehend that, by reason of the restriction, the 
future realization of the Revenue will be endangered, it shall be compel 
tent to the Governor General in Council, at any time before such res- 
tricted sale shall have been finally confirmed, under the rule contained 
in Section XX. of this Act, to direct the sale to be cancelled, and a new 
sale of the RstatdINbo be made without restriction. If, subsequently to 
confirmation, occasion shall arise to bring to sale for arrears au Estate 
purchased with a restriction of the above description, it shall, at all 
times, be competent to the Governor General in Council to direct that 
the mehal shall be sold without any restriction beyond what may have 
attached to the tenure at the original settlement, or with the reserva- 
tion before reserved. In the former event, should the purchase-money 
raized by the unrestricted sale exceed in a large amount the sum 
obtained at the restricted sale, it shall further be competent to the 
Governor General in Council to direct a portion, or the whole of the 
excess, to be paid to the persons whose interests, having been reserved at 
the first, shall become void at the second sale. ^ ^ 
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No, 84. 

Minute by the Hobble Mt^ Amos^ o» the Draft of a new Sale LaWp 
settled by Messrs. Bird and Primep : dated Brd Jtdyp 1841. 

The object to be attained is that, ordinarily, purchasers may have a 
sufficient inducement io bid to the extent of the 
18«5 no.^ 26/ arrears of Revenue for »which Estates are sold. 

Whether the inducement is in the shape of 
present or future profit, or both, is of n^jl^portancc, provided only it 
be sufficient. As to which it* is to be observed, that, under a due 
ex^ution of the Sale Law, the amount of arrear allowed to accumulate 
before an Estate is sold, ought not to bear any great proportion to the 
total value of the Estate, independently of any under-leases at insuf- 
ficient rents. And with regard to under-leases, supposing their rents 
inadequate, yet commonly the purchaser wUl not be burthened with 
them longer than for an average term of ten years. And should they 
override a great portion of the Estate, be held at ifihignificant rents, 
or border upon the extreme period of twenty years, the purcliaser will 
have a fair prospect of setting them aside, as made in contemplation of 
a Government sale ; and the greater the abuse the easier will be the 
presumption of fraud, and the purchaser's remedy the more speedy and 
effectual. 

The extreme case is purely imaginary, viz., of pepper-com rents per- 
vading every parcel of the Estate, and lasting for twenty years. The cme, 
being purely imaginary, I will do no more than suggest the possibility 
of a capitalist, even under such circumstances, or perhaps with a slight 
modification of them, advancing the amount of arrears for which an 
^Esthte is sold. Be this as it may, it is very important to observe, that 
in setting aside leases made fraudulently in contemplation of a sale. 
Government goes a vast way further than the securing of a profit on a 
bid to the amount of the arrears, which is all that Government is con- 
cerned in. For leases will be set aside wherever, in consequence of them, 
there is any material variation from the full annual value of the Estate; 
whereas, probably, if the whole Estate were leased out at half the annual 
value of the property, and those leases were in perpetuity, there might 
be ample inducement to bid to the extent of the arrears. At least, 
if this last position be not true in terminis, it must be true within 
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certain limits. For it cannot be supposed that no rents less then such 
as are equal to the full annual value of an Estate^ even though the leasee 
cannot last above twenty years^ will operate as an inducement to bid 
simply to the extent of the arrears. And if we set aside leases only at 
the pcrat where this inducement fails^ we must preserve mwy which 
we now propose to vacate. 

Wh^t are the motives for making fraudulent leases? The owner 
either gets a sum of monhy from the lessee^ or the lessee is a secret 
trustee for himself or perhaps his relative^ and it is exp^ed that the 
lessee will hold upon very easy terms of the purchaser, But^ on the 
other handj if this is the lease will be altogether avoided. 

The mere circumstance of a lease being made shortly before a sale will 
lead to a scrutiny and comparison between the value and the x^nt^ 
and^ thus the owner may incur a double loss^— firsts he loses the 
benefit of the lease> or^ what is the same for this purpose^ his lessee does ; 
and secondly ^ there is little or ho surplus of purchase-money to be paid 
him, the small rent apparent in the registered leases^ having'^deterred 
purchasers from exceeding in their bids the amount of arrears. Take 
the case Of registered leases at fair rents ; the leases stand on a 
much more secure basis^ and the surplus of purchase-money is largely 
augmented. 

The registration of the leases will^ as is just observed^ raise the 
amount of purchase-money, in proportion to the amount of rent. But 
registration will do a great deal more, for by* inspection of the register, 
the purchaser will be led to inquiries from which he may form a good 
judgment whether particular leases can be supported or not, and upon 
satisfying himself that a particular lease cannot be maintained, he will 
increase bis biddings accordingly ; and, also, in knowing the outside of 
the prqudicl^ he can sustain from the registered leases, he bids with 
confidence, because he knows what he bargains for. * 

As the Draft now stands all leases for which a protection is sought are 
to be registered, but it is only leases at rents above Rupees 500 about 
which particulars arc to be furnished. I think that when any lease, ^ 
small nr large, is registered, the date and term and the rent should be 
stately with particularity, lessee to be afterwards bound by such 
statement \ and I th^nk the measurement, as far as it can be con-* 
ver^l^ obtained, should be entered approximately. : Let us see how 
work practically. The purchaser sees that he may calculate : 

It the specked rents, which the lessee shall not be allowed to 
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gainsay y he sees clearly the dates and terms o£ the leases. Coupling 
these facts with his own inquiries, he is probably able to judge whether 
he can set aside any of the leases. He will be assisted even by the 
approximate measurement, though it be not conclusive against the 
lessees. For the measurement will not, in practice, be grossly curtailed, 
when it is seen that misstatements, though u6t conclusive, will of 
course, if very wide of the truth, be deemed intentional, and a strong 
badge of fraud, tending towards the avoiding of a lease. 

With all this information, with' the certainty of having the Estate 
clear of all leases after an average of ten years, with a protectfon against 
all leases falling materially short of theii#full annual value, I can 
scarcely think that purchasers will not ordinarily bid to the amount of 
the arrears of Revenue, kept down as they will be under the operation 
of this Act. 

I do not think that as an. inducement to this extent, rir., " bidding 
" to the amount of arrears,^^ the purchaser requires further security and 
informaticAI. And though, unquestionably, the better security and the 
fuller information he gets as to leases would induce him to bid so as 
to increase the surplus purchase-money above the arrears, yet I think 
Government are not bound to look after tliis, and if it was any concern 
of theirs, I think the accomplishing it by means which should dis- 
courage persons from taking under-leases would be prejudicial to tho 
interests of laud-owners and obstructive of general improvement, and 
could not be sanctioned on ray principles of justice or expediency. I 
would not, therefore, furnish the purchaser with an additioniy security 
through the medium of the Collector. 

According to one plan suggested, the purchaser, besides the security 
and information which 1 think is enough to induce, him to ||^d beyond 
the amount of arrears, is to have what is equivalent to a certificate of 
tlie Collector's opinion that a lease is not fraudulent ; according to the 
other plan, he is to have a kind of negative prdbf, that certedn par- 
ticulars concerning the lefise have been submitted to the Collector, and 

At he has. not objected on the ground of fraud. Both these plans 
leave the purchaser to the security and information of the register, for 
all leases at a rent under Rupees 500, raising thereby incidentally man^ 
nice poults of split tenancies^ so familiar to English election law. 
According to the first plan the Collector would probably raise oh- 
atades to many dond fide leases; for he might frequently think an 
actual m^surement under his own inspection essential for forming 
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ill's judgment ; delays » expense^ and consumption of public time 
would be th^ consequences. According to the second plan, probably 
the Collector would not object, unless in cases of fraud, which could 
deceive nobody ;; but in every case, whether he objected or not, trouble 
and delay, and perhaps some little expense, must be the consequences. 
According to the second plan also, a fictitious credit would be given to 
the cases to which the Collector had not objected; fictitious, unless the 
Collector investigated every case with the like scrupulosity as under 
the first plan. I think the second plan would occasion very little, if 
any, additional inducement to purchasers, whilst it is attended with 
more than counterbalancing evils. The first plan would no doubt pro- 
duce great surpluses of purchase-money over the amount of^arrears for 
which Estates were sold, but I do not conceive that it would produce 
many more sales ; whilst, I conceive, it is almost entirely destructive 
of the proposed alteration of system, which, by protecting leases, bene- 
fits owners not less than lessees, and promotes every kind of agricul- 
tural improvement. 

As to extending the protection beyond twenty years, it is to be ob- 
BeTve&>--first, that as the protection of a single day, is a boon of security 
never afforded before, we are justified in proceeding by cautious steps, 
and watching, what is yet matter of conjecture, the effect upon pur- 
chasers. An average duration of leases for ten years, a probable avoid- 
ance of leases running close upon fourteen years where the rent as 
well as the term conspire to create suspicTbn, these are circumstances 
which, in "^the foregoing remarks, I have deemed of great weight in 
estimating inducements on the minds of purchasers. I should be afraid 
of hazarding any opinion on the subject at the present moment, 
without tbipse auxiliary conditions. 

Another view remains of the limitation of twenty years. A rent agreed 
for to-day may be perfectly unimpeachable, which, in the silent pro- 
gress of time, or in coni^!|uence of local circumstances occurring with- 
in a very short period, may become almost nominal. I have had peculiar 
means of seeing a great deal of college leases and college property in 
England. By the lapse of time since the dissolution of abbeys, by '* 
enclosures and railroads, lands whick yield ^,000 a year pay only per- 
haps £100 in the shape of ancient cusj^mary rent. A great part even 
of this £100 is owing to a law in the time of Elizabeth, that a portion 
of the rent is payable at the market price of the day on a certain 


quantity (in proportion to the reserved rent) of com. 


To thin; if 
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Government in the cases I suggest claimed annually of the ^^^000, 
the supposed annual value of the land^ and the Estate wgre sold by 
Government for arrears, but subject to the lease at the ancient rent of , 
^100, a yearns arrear being ^100, no purchaser would be found in su^ 
a case, where the arrear and Government payment are supposed to be 
both ^ual to the rent, if the lease were perpetual; But with an early 
prospect of the lease lapsing, a future interest without anj^resent aift- 
plus above the Government cess would suit many English capitalists, 
better than immediate enjoyment on higher terms: They would 
advance a great deal more than ^100 (which is all the Government 
would care about) if the lease were made only for twenty years, and the 
land yielde# j62,000 a year. 

I have only further to draft a Clause for consideration. 

Fifthly . — Leases granted in good faith, at fair rents, by a former pro- 
prietor, for terms not exceeding twenty years. Provided the leases be 
in writing and duly registered, and that every registration of any such 
lease, shall^contain the names of the parties concerned, the date of the 
lease, and the term for which it is made, the stipulated *rent and the 
terms of its payment, and also ft statement, according to the belief ^f the 
parties, of the extent of land demised, more or less. And every pur- 
chaser of an Estate sold for arrears of Revenue shall be at liberty to set 
aside, by suit in Court, any leases' not granted in good faith at fair rents^ 
and in any such suit the register shall be conclusive evidence against 
the lessee of all matters excepting the measurement, the statement of 
which in the register shall be considered by the Court along with the 
other circumstances of the case. But the register shall not be received 
in evidence to prove any fact contained in it in favor of the lessee. 


(Signed) 


A. *AMOS, 



( 96 ) 


No. 35. , 

jstxirac^ jrom u Minute, by Jhe Honshu H. T. Primep, respectiv^^ the 
^J}r4rft of a new Sale Law, settled by him and Mr, Bird : dated the 
SlhJuly,lMl. 

^ now <ll^e to Section XXVII. wliieli contains the provisions in 
respect to the lapse of undcr*tennres consequently 
upon a sale for ar^ars. It is the impossibility of 
reconciling what I find in this Section, and espe- 
cially in the 5th Clause^ with my notion of what is just, expedient, or safe 
for the Government, that has especially compelled me toirecord this 
minute. 

By this Section it is provided, in the words of Regulation XI. of 1822, 
that the purchaser of an Estate sold for arrears shall, in the perma- 
nently-settled Provinces, acquire the Estate free from all incumbrances 
which may have been imposed upon it after the time qf Settlement, 
and shall be entitled to enhance rents and eject all tenants, except as 
excep|ed, first, except Talooks andpr other tenures held at a fixed 
rent for twelve years before the date of Settlement. ^ 

This first exception has come down from 1793, and the reason of it 
was that the Government declared all Talookdars of twelve years' 
standing at the time of making the Decennial Settlements, afterwards 
made perpetual, entitled to a settlement at the rate of the rent of the 
twelve years. Having provided this as a rule of the Settlement, the 
Government gave of course similar protection to those Talookdars and 
others, who, being left dependent on a large Malgoozar, might, through 
his default and a sale, have to come under terms with a purchaser 
from Government, claiming to exercise the same rights as the Govern- 
ment did at the original settlement. 

Secondly, — ^Thte second^lass excepted is tenures existing since the 
time of the perpetual Settlement, which have not since been proved 
liable to incre^ of rent. 

tenures of koodkasht or ku4eemee ryots having'*^ 
rights ht occupancy under the Regulations in force» There is an 
omission in this Clause of the word^' at fixed rent/' or "at rents 
" assessable accdrdihg to fixed and kn^n rules/^ ‘ 

I have nothing to object to these ancient tenures bmng prota^ted as 
proposed, nor: do 1 object to the 4tht7iaase, which provides for building 
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leases for gardens, manufactories, mines, cleioring of jungle, and other 
purposes manifestly beneficial and creative of fresh assets to an Estate, 
or such as obviously are in their nature perpetual. In such cases, if 
the new purchaser gets the fair rent of the land prior to its bei^g 
turned to such purposes, he gets all that the Government had a right 
to look to as the security for its Revenue. The new value created 
ought not to pass to the purchaser as a part of the Estlh;e hypothe- 
cated to the Government by the Act of Settlement. But Clause 5 pro- 
ceeds as follows : ^ • 

Fifthly , — Farms granted in good feith, at fair rents, by a former pro- 
prietor, for terms not exceeding twenty years, under written and duly 
registered leases. Provided that when the stipulated rent of such 
farms exceeds Rupees 500, a notice, specifying full particulars of the 
'' position, jent, and estimated area of the land, shall be given in writing 
by the parties in every case to the Collector, within one month from 
the date of the lease, ^ and the Collector shall be at liberty to object to 
* This makes the same, in the event of his seeing reason to be- 

ruie prospective only, Ucvc that the security of the public Revenue will 

which I believe was not • n «. % t >1 

intended by the framers be materially affected thereby. The exception 

ot the Clause. << declared in this Clause shall not extend to leases 

'' objected to by the Collector, by a Notification to be fixed up in his 

Office, with the sanction of the Commissioner, w ithin three months of 

the date of the notice so made to him by the parties. ♦Provided also 

that a purchaser of an Estate at a sale for arrears of Revenue shall be 

" at liberty to sue in Court to set aside such/ar»^^, on the ground of any 

^'failure of the conditions stated in the first sentence of this Clause as 


essential to its validity.” 

Every part of this Clause I look upon as objectionable in the highest 
degree, and subversive of the principle by which alone the Government 
has maintained its Laud Revenue so long. In the first place protection 
is given to the Tjaradars, or mere Tuhseel peopie, who took their lease with 
no speculation of cultivating and laying out money in improvements, 
but merely on a calculation of what they could grind fre^m other under- 
tenants by skill in Regulation processes and chicanei^ and perhaps, 
even by violence. The engagement by which the ryots were handed 
over to such a farmer has only to be registered, and it compels the new 
purchaser to deal with the ryllls only through the same agency, to the 
ruin perhaps of both. Such leases or engagements would be sure to 
be registered, because the'lessee will know the Government Regulations 



( OS ) 


and Acts^ and the defeating of a sale purchaser or of Government^ if the 
Jot is thrown on its hands in consequence^ will have been part of the 
speculation. Surely it can serve no good purpose with Qovemnient^ or 
with what the pireamble of^he law calls the agricultural community^ 
to maintain such leases of management^ and to perpetuate the agency of 
such middle-men. 

# 

Secondly . Clause maintains leases at fair rents for twenty years 
or less, assuming of course that the condition of fair rents will be a 
sufficienf security for Government, unde^he power given to institute a 
suit to set the lease aside if not fam, that is if not sufficient to give such 
security. Now if this assumption be just, if there is no danger to the 
Government Revenue so long as rents are fair, upon what principle of 
right can the Government absolutely eject and deprive of his farm the 
man who has taken a Talook honestly, Vit full rent in pCTpeti:|j.ty, and has 
an interest that will ensure his regularly paying that full rent, and leave 
in possession the temporary holder of twenty years or less to intervene 
between the new proprietor and his cultivating tenants for the remain- 
der of his lease ? The Government has declared that Zemindars may 
alienate in perpetuity, or for as long as they please, but their alienations 
must not put its over-riding Revenue in jeopardy. This has been the 
principle since 1793, and heretofore the Government safe-guard has been 
applied by providing that all such alienations shall be revised whenever 
the Estate falU to sale for arrears. The Government, liowevcr, by the 
Clause as now drawn, would say — ^The cancelment and revision of leases 
after sale is not necessary for its security ; for twenty years the Govern- 
ment will be satisfied with such security as the power of proving the 
rent not fair may afford : but that security is as nothing if an under- 
tenant has a lease for more than twenty years, though the law has 
equally permitted the granting of longer leases, these leases, therefore, 
must be cancelled. This surely is incongruous ; either the suit to set 
aside leases on grounds of insufficient rent is a good running security 
for all time, or it is no security at all ; it cannot be a security that will 
last only for twenty years, and surely the framers of this Clause cannot 
hold it out as Jitter of indifference whether the Revenue is secured or 
not for twenty years, because after that period, at least, it will be sure to 
be restored by a cancelment. 

Thirdly . — ^It may be said that the^Govemment Revenue is so 
small a share of the Rent produce of the land as to need no safe-guards, 
and therefore that those imposed by the Regulations of 1793, 1799 and 
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IS2Z may now be relaxed. But is this so? 1 know only of one cri- 
terion by which to decide this question^ and that is to ask whether do 
Estates sold for arrears always yield a lar^ surplus beyond the arrear? 
Are Estates never bought in by Govemm for wantr||f biddings/ and^ 
when so bought in^ are the assets always found more than sufficient to 
cover the annual Revenue? The Government of India does not see 
returns of these khas-managed Estates, nor has it had any report before 
it since 1 have been in the Council, of the number of Estates bought in 
and so managed, or of the r^ult. If those who advocate the mainte- 
nance of leases after a sale can show 4;he affirmative of the above ques- 
tions, they will have an argument in favor of relaxation. But my im- 
pression is that within the past five years many more Estates than here- 
tofore have fallen to Government for want of purchasers, and that in 
almost everj case the khas collections upon the rent-rolls were found 
insufficient to pay the Revenue. The attention of the Bengal Govern- 
ment has recently been turned much to klias-managed Estates, and Mr. 
Ilalliday ought therefore to be able to produce readily the information 
that will show whether my impression is erroneous or not. If the khas 
management upon the old proprietor’s jummabundee has been ruinous 
hitherto, it cannot surely be wise to bind Government or its purchaser 
to that jummabWdee, and lessen the power of correction. The Collect 
tor’s Officers have had much more power of raising the rents to the full, 
under existing laws, than they will have if this Act passes, with Clause 5 
Section XXVII. unaltered ; still the proper jummabundees have not 
been made, or have very rarely been so. With this fact staring us in 
the face, can it be good policy to cut from our Officers, as well as from 
auction purchasers, the power of making any jummabundee except after 
proving the insufficiency of the former lease rents by regular suits ? 

F<yurth1y . — It may be said, however, that the Clause provides further 
checks against under-rent than the right of suit to contest the sufficiency. 
These must be examined, for stress has been laid upon them . — Firsts the 
leases must be in writing and duly registered ; secondly, stipulating for a 
rent exceeding Rupees 500, notice must be given with particulars to the 
Collector, who may, within one month of such notice, ohjifct, and leases so 
objected to are not to have the privilege of exemption after sale. First 
with respect to registry according to existing rules. This is a mere act 
between parties, the deeds are copied into books on acknowledgment of 
them by the signers ; no inquiry takes place and no publication. The 
use of such registratiou is to preserve a record of the trausaction in case 
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of the loss of originals, and npon payment of a fee of one Rupee strangers 
may inspect the books, or any particular deed in them. It is argued that 
such registration will ensure that the leases are not secretly granted for 
fraudulent purf|||tes, and tlfll^efore is a security. At present it is not 
usual for a Zemindar to register any of his ryot^s pottahsy the expense 
of the feCy two Eupeesy upon each deedy is too high. He is of course in- 
different whether the leases stand or not after his own loss of the Estate^ 
and except to raise a fine would not think of proposing registration ; 
consequently those leases only would registered, if the present Clauses 
pass, which might be intended to defeat the effect of a sale. The law, 
therefore, would give no protection to ordinary dond fide leases, but 
would give a facility for protecting such as least deserved protection. 
It is^true that a bond fide leaseholder might equally seek the protec- 
tion with one intending fraud. But the deed must be registered by the 
person who executes it, and his co-operation will be sure to be given to 
tlm fraudulent one, if he has received a fine or douceur^ in consideration 
of a reduction of the. rent. The registry per »e can be no evidence of 
the rent being fair, it is m;^rely evidence of the transaction ,* and though 
the deeds were ordered to be published in the Kutcherries instead of 
being merely written in a sealed book, to which access can only be ob- 
tained on paying one Rupee, how would the world be the wiser, from 
seeing the details of a lease, as to whether any fine or ^vtceur had been 
levied besides, and whether the rent reserved was fair and full or not ? 
The obligation to specify the extent of ground is not a condition to re- 
gistration, nor is it made a condition of the benefit given by this Clause, 
and most of the leases of this country, with exception to ryottee ones, 
do not contain such specification. All farms of management are of 
necessity by Villages, Talooks, Pergunuahs, or such divisions, without 
reference to area, and it is against the maintenance of such, under the 
condition of mere registration, that I enter my protest. 

But besides registration, notice must be given to the Collector of 
leases with a rent exceeding Rupees 500, and he may object within a 
month. This power of objecting seems to be resolved upon, as likely 
to be effective in preventing leases upon fine, with low rent, and with 
the mention of fine suppressed. 

The notice to Collector is certainly an additional publication, and so 
far an additional security against hole and comer transactions ; but if it 
be supposed that the Collector will have time to make special inquiry 
into the merits of every lease so notified, and so to use a sound dis- 
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cretion^ the supposition assumes either that very few notiScutlOM . 
be given, that is, that the leases requiring protection will be in no pTQ'* 
portion to the sales for arrears, which implies that the law will be of 
very little service to any, or that the CMlector has in his office the 
means of at once saying whether the rent ikid upon any Village, Talook, 
or lot of Villages is fair and proper. The fact that the Collector has no 
such detailed information in any district of the permanently-assessed 
Provinces is too notorious to need more than bare mention, therefore 
the Collector must, as a matter|||ir course, either pass all without objec- 
tion, or object to all without assigning a reason : whichever he docs he 
equally defeats the purpose of the law. 

As tests, therefore, of the fairness and sufficiency of the rent of leases, 
neither registration nor notice to Collector is worth anything, ^pr in 
neither process will there be the possibility of any inquiry and examina- 
tion for comparison of assets with the proportion of produce agreed to 
lie paid as rent. The condition of registration and notice is, therefore, no 
safe-guard against possible collusive leases ; they are mere words thrown 
in to disguise the palpable effect of the Clause, which will be to leave to 
Zemindars full and free power to lease as they please hostilely to the 
Government and to its purchaser, under the sole condition that after a 
sale for arrears Government or its purchaser may institute an action to 


prove the rent^lfesufficient, with the whole onus of proof on the plaintiff, 
and without any power giwau of measuring lands for comparison of the 
actual found area with the rent specified in tlie written lease. 

The experience and practice of our Revenue Administration since the 
perpetual Settlement was made, are opposed to the grant of any such 
power to Zemindars under settlement wdth Government. The Regu- 
lations passed since 1793 liave uniformly maintained the necessity of a 
revision of leases at each sale, with enlarged and nearly absolute power 
to Government, or to the auction purchaser ; and I may ask, would the 
Duke of Devonsliire, or any one having large estates in England or 
Ireland, recognize in their lessees, even though they w^ere holders of 
leases in perpetuity, the right of sub-letting, with the condition of the 
sub-lessec^s lease standing after the original lease had, for any cause, 
been forfeited ? 

Fifthly . — ^The clause for upholding sub-leases proposed for Bengal 
and the permanently- settled Provinces is not to be extended to the 
North-Western Provinces and other unsettled districts. If it is good 
in principle in one division why is it not applied to all ? The Westiern 
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Uoard^ however, have repudiated it, knowing it to be inconsistent with 
the scheme of our Revenue Administration. It is proposed for Bengal, 
upon a vague notion that security to leaseholders will lead to wonder^ 
ful improvements of agriculture. There is no doubt that certainty of 
property is essential to all #nprovement, but is that certainty to be 
gained by maintaining all bad titles, and by recklessly creating in every 
landholder a power of creating titles ? Every man looks of course to 
the title he purchases or takes on lease ; he must see that it is good 
before he malces his bargain, and md|Pnot be encouraged t<rl\<>P6 fbat 
what he takes, subject to a liability, will be freed from that liability by 
an act of the Legislature. I am for giving leaseholders a means of 
securing their title similar to that conferred on those who take building 
lcase|^in Garden Reach from Zemindars, and upon a principle, therefore, 
fully recognized by ou#Revenue system. Let the Collectors have the 
power, subject to sanction by a Commissioner, of certifying upon a lease 
that the rent is sufficient for the security of the Government Revenue^ 
and such a certificate may give protection against the effect of a 
Government sale, but it should be a pondition that the extent of laud 
and rate per acre or bcegah shall be declared and specified in the lease, 
and a discrepance iu the real extent, compared with the specification, 
should either vitiate the lease, or render the tenant liable to the diJOfer- 
ence, accordingly as it might be proved intentional or ^avoidable and 
accidental. Such a Clause I proposed in lieu of that which now stands 
in the Draft of Act, but it was rejected, I know not for what reasons. 
I still think a rule to the cflTect might very advantageously be intro- 
duced, and I see no difficulty in the Board or Government laying down 
a broad rule that, for the security of the Revenue, a certain rate per 
beegah or per acre, taken of course at a maximum of the usual agricul- 
tural rates for each district, is sufficient, and Government has no desire 
to cancel leases which specify such rents. 

This is quite a different thing from a general uncontrolled power of 
leasing to agriculturists or to middle-men or to lease-jobbers in any form, 
and with specification of area or without, under the mere check of a 
civil action by Government, or by an auction purchaser, to prove 
such a vague thing as that the rent is not fair. The Clause does not 
say fair with reference to what : to neighbours^ rents ; to the general 
ratio of Government Revenue ; to the Mofussil rents of the particular 
estate ; to rate per Beegah according to cultivation and productiveness, 
or to Pergunnah rates ; and, as I have before noted, it gives no power 



( 103 ) 


of measuring: all this is to be argued in the equity suit the purchaser 
has to bring against each leaseholder^ and if he wants a measurement 
he must move to have an Amecn deputed by Court to measure^ as a 
Master in Equity would, hearing objections at every step, and referring 
upon them for orders to the Court deputiilg him. 

Sixthly . — The proposition for maintaining leases after a sale for 
arrears with the limit of twenty years, has been compared with the rule 
of English law which allows a tenant for life, or a churchman, to grant 
leases for that period. It is necessary to expose the fallacy of this 
comparison, and to show thnt there is no analogy whatever between 
the cases. 

By the common law of England, I write of course under correction 
of our legal associate, persons seized of an Es^te might let leases to 
endure so long as their own interest lasted, but m longer ; a tenant for 
life, therefore, could give no lease to bind his successor. But by a 
4hitute of Henry VIII. certain tenants for life, and amongst them 
persons seized of an estate of fee simple in right of churches, were 
enabled to grant leases for three lives, or for twenty-one years, which 
were to hold good against their successors. It is argued that if the 
revenues of churches require no further security than this limit of 
twenty years to the leases, the same rule ought to be good and suffici- 
ent protection to the Government Revenue, as derived from land in this 
country. 

The protection is given in England by requiring that the most usual 
and customary form of rent for twenty years past shall be reserved, with 
the right of impeachment of waste, and that the lands or tenements are 
such as are ordinarily let for twenty years. The consequence of this law 
has been that Church lands are ordinarily leased at low rents, the same 
that have existed of old, with fines levied for renewal at the end of 
each twenty years. 

The income of the incumbent churchman, instead of being equable 
at the maximum rent of the lands with which the church is endowed, 
is a moderate or even a low rent with fines at each lapse: and the law 
conceives that thfs income is sufficiently protected by requiring that the 
period of lapse shall not be thrown beyond twenty years. Now I would ask 
what analogy there can be between the protection required by Govern- 
ment against the acts of those who pay its rent or Revenue, and the pro- 
tection given by the law ^to future churchmen against the acts of the 
incumbent in the receiving of his rents ? JThere woukl be a complete 
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analogy if it were a question to restrain the Gtwemment itself from 
granting leases or making settlements for more than twenty years, for fear 
of an alienation of the resources of the State to the prejudice of future 
Governments. And if the law had been prohibiting tenants of the 
church from granting leases for more than twenty years, and upholding 
those granted for that term against a successor to the churchman who 
gave the first tenant his lease, or against the grantor of the first lease 
^ himself, in case of its lapsing or being cancelled, the case would be the 
same as provided for by this clause. ' But who in Europe would think 
of proposing a law so to uphold the ^Wessees ? And yet that precisely 
will be the principle and the effect of the Clause I am discussing, 
which upholds the sub-tenants of twenty years after the first holder under 
the Government has ^rfeited his interest and it has been transferred to 
another for his defau* 

But there is another light in which this may he considered. The 
limit of twenty years to church leases operates as the index for reguUB^ 
ing the proportion of income to be taken in annual rent^ and that to be 
taken in fne. Is the Government prepared to give the sanction to leases 
with fine that the law of England allows in the case of church lands, with 
the difference that the Government will not get any benefit from the fine, 
whereas the church incumbent in England draws the whole ? I fancy 
no one acquainted with our llevenuc system is prepared to maintain 
that it is expedient to continue the lease given by a spendthrift Zemin- 
dar for a large consideration in the shape of fine, after his continued 
dissipation has brought himself to ruin, and his Estates to auction sale. 
The argument that the auction purchaser will redeem the Estate after 
twenty j'^cars, when these leases of the spendthrift will lapse, would he 
good if in the interim he had the reserved rent to live upon for present 
income as the churchman has^ But the whole of this reserved rent may 
be insufficient to pay the demand of the Government Revenue, 'which 
admits of no delay, and must be realized by a re-sale, so as inevitably to 
throw the Estate into the Collector's hands, with impaired assets, till 
the period when the leases will lapse. 

Notwithstanding the length to which the above remarks have run,^J 
have by no means exhausted my objections to this particular Clause, 
and 1 feel entitled to give a strong opinion on the subject, because I 
the question much consideration wliile myself engaged on prepar- 
the Draft of Regulation XI. 1822, which is about to be superseded ; 
because before that specially employed as a Commissioner to 
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to fix the constitution and relations of those tenures to the ZejtnilMlei^i 
1 do sincerely hope that upon consideration of the above remarks^ this 
6th Clause of Section XXVII. of the Draft will receive modification^ if 
it be not omitted altogether ; and as a rdkson for gravely considering a , 
question of this importance^ I would observe, that if once a law he passed ^ 
which recognizes the stability of leases after sale for arrears, it will bo 
very difficult at any time hereafter to modify such a law ; for the leases 
win have been given under assurance of the law, and may have passed 
by assignment with values regulated according to the state of the law ; 
and it is a har^, if not an inequitable thing, for the legislature to destroy 
by another Act a value so recognized alter consi&ration has been given 
for it. 

♦a very few words will convey all that I have further to state on the 
subject of the Draft of Act before the Council. Section XXVIII. fixes 
the powers of purchasers in respect to under-lessees in the North* 
Western Provinces. The rule is much the same as that of Kegulatiou 
XI. 1822, and I have only to observe that the exception for building and 
other leases ought to be made to conform to that for the same class of 
tenures in Clause 4 of Section XXVII. 

Section XXIX. re-enacts the provision of Regulation XI. 1822, which 
reserves to the Government in special cases the right of ordering sale of 
an Estate, without the privilege of cancelling under-leases to the auction 
purchaser. The Section has been restored at my suggestion, but needs 
to be adapted to the new constitution of the Government of India. The 
words Government of the Presidency of Bengal and Lieutenant Gover- 
nor or Governor of Agra, must be substituted for Governor General in 
Council. 
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No. 36. 


Eafiract from a Minute by the Hon' hie W. W, JBird^ rejecting the Drttft 
of u new Sal^ Ltaw, settled by him and Mr^ Prins^ : dated the 19/A 
July, 1841. 


Xeg. Cons. 19th July, 1841, 
No. 30. 

* Fifthly . — ^Farxns granted with 
the condition of exemption from 
oancelment imon sale for arrears 
under special sanction of the Be> 
Tenue Commissioner and the Sud- 
der Board, 


Itosily , — With respect to Clause XXVII., the provision which Mr. 

Prinsep and I at our conference proposed 
to substitute* for the fifth exception was 
not approved of, and the alteration was 
made, referred to in that Gentleman^a 
Minute of the 8th instant, to which 
neither of us agreed. At the consultations 
on Monday last, the 12th instant, the 
Clause again came under discussion, and was altered, I believe at my 
suggestion, to what it now is, which will obviate I hope in practice many 
of the objections so forcibly' stated by Mr, Prinsep. Considering the 
great difference of opinion which exists upon the subject, I do not think 
we can come to any other conclusion that will approach nearer to the 
object which all of us have in view, namely, the protection of bond fide 
leases from undue interference, and the security of the public Revenue 
from being deteriorated by means of fraudulent alienations. 


No. 37. 

Mwtract from a Minute by the Right Hon'ble the Governor General, (Lord 
Auckland,) respecting the Draft of a new Sale Law, settled by Messrs. 
Bird and Prinsep : dated the \9th July, 1841. 

Section XXVII., Clause 5. The rule in this clause respecting a 
security to farming leases under certain circuo^ 
i 84 ifNo °32 stances in the event of a sale, is regarded by me 

with peculiar interest. The indiscriminate des- 
truction of under-tenures by a sale for arrears has always been consider- 
ed as one of the chief blemishes of our system, and I earnestly hope, that 
this experiment to give some certainty and security to leases, may prove 
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successful. We propose to give stability^ on the conditions apedSed, 
for 20 years^ and not to perpetual leases, because, at least as a first step> 
it may be unwise to run the hazard of error in regard to a perpetual 
tenure, which we may yet be justified in incur^ng for a limited term, and 
because 20 years may fairly be considered a sufficient term to admit 
of good return for capital employed upon land. Under the precautions 
provided, I do not anticipate any serious danger to the Kevenue from 
such leases; while to have required in every instance a previous^ 
approbation from the Collector, would, it may be feared, have probably 
nearly defeated the object of the Clause. It is exceedingly likely that 
experience may show that the provisions of the Clause might have been 
much amended; but as a foundationof what I hope will be a very beneficial 
change, I cordially vote for its being passed in its present form, which 
has been settled after repeated and careful discussions. 


No. 38. 


Extract from Act No. XIL IS^l, An Act for Amending the Bengal 
Code, in regard to Sales of Land for arrears of Revenue/* 


XXVII. — ^And it is hereby enacted, that the 
Leg. Cons. 19th July, purchaser of an Estate sold under this Act 

**Sh!^ementofrent, recoTcry of arrears due on account 

in Bengal, &c. of the same, in the permanently-settled dis- 

tricts of Bengal, Behar, Oiassa and Benares, shall acquire the Estate 
free from all incumbrances which may have been imposed upon it after 
the time of settlement, and shall be entitled, after notice given under 
Section X. Regulation V. 1812, to enhance at discretion, (anything in 
the existing Regulations to the contrary notwithstanding,) the rents of 
all under-tenures in the said Estate, and to eject all tenants thereof, 
with the following exceptions ; 

Firsts — Tenures which were held as istimraree or mokurreree at a 

* ' 

fixed rent, more than 12 years before the permanent Settlement. 

Secondly , — Tenures existing at the time of the Decennial Settlement, 
which have not been, or may not be proved to be liable to increase of 
assessment, on the grounds stated in Section LI. Regulation VIII. of 
1793. 
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Thirdkfi — Lands held by koodkasht or kudeemee ryota^ having 
rights of occupancy at fixed rents, or at rents assessable according to 
fixed rules under the Regulations in force. 

Fourthly ^ — Lands held ^nder bond fide leases, at fair rents, temporary 
or perpetual, for the erection of dwelling-houses, or manufactories, or 
for mines, gardens, tanks, canals, places of worship, burying grounds, 
clearing of jungle, or like beneficial purposes, such lands continuing to 
be used for the purposes specified in the leases. 

Fifthly , — Farms granted in good faith, at fair rents, and for specified 
areas, by a former proprietor, for terms not exceeding twenty years, 
under written leases, registered within a month from their date. Pro- 
vided that a written notice, specifying full particulars of the position, 
rent and area of the lands, the terms of the lease, and the names of the 
parties, shall at the same time be given by the latter to the Collector 
in every case, and the Collector shall be at liberty to object to the same 
in the event of his seeing reason to believe that the security of the 
public Revenue will be materially affected thereby. The exception 
declared in this Clause shall not extend to leases objected to by the 
Collector, by a Notification to be fixed up in his Office, with the sanction 
of the Commissioner, within three months of the date of the notice so 
made to him by the parties. Provided also, that a purchaser of an Estate 
at a sale for arrears of. Revenue, shall be at liberty by suit in Court to set 
aside all such farms, although the same be under written and duly 
registered leases, and although such notice may have been given as 
aforesaid, if the same shall not have been granted in good faith, at fair 
rents. 

XXVIII. — And it is hereby enacted, that the purchaser of an Estate 
sold under this Act for the recovery of arrears 
account of tlie same in Districts other 
than those mentioned in Section XXVII., shall 
acquire the Estate free from all incumbrances which may have been 
imposed upon it after the time of Settlement, and shall be competent to 
avoid and annul all tenures which may have originated with the 
defaulter or his predecessors, being representatives or Assignees of the 
original engager, as well as all agreements with ryots or the like 
settled or created by the first engager or his representatives, subse- 
quently to the last Settlement, as well as all tenures which the first 
engager may, under the conditions of his Settlement, have been com- 
petent to set aside, alter or renew, saving always and except bond fide 
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leases of ground for the erection of dwelling-houses, or buildings^ 
offices thereunto belonging, or for gardens, tanks, canals, water-coiiwes, 
or the like purposes, which leases or engagements shall, so long as thd 
land is duly appropriated to such puiposes, and the stipulated rent paid, 
continue in force and effect. Provided that nothing in this Act 
contained shall be construed to entitle any purchaser of land at a pub- 
lic sale, to demand a higher rate of rent from any persons whose tenure 
or agreement may be annulled as aforesaid, than was demandable by 
the former Malgoozar, except in cases in which such persons may have 
held their lands under engagements, stipulating for a lower rate of rent 
than would have been justly demandable for the land, in consequence of 
abatements having been granted by the former Malgoozars from the 
old established rates, by special favor, or for a consideration, or the 
like, or in cases in which it may be proved that, according to the custom 
of the Pergunnah, Mouzah, or other local division, such persons are 
liable to be called upon for any new assessment, or other demand, not 
interdicted by the Begulations of Government. 

XXIX. — And it is hereby enacted, that it shall be competent to the 
Local Government, when it shall seem proper, 
t™® before a sale for arrears shall have 
^ been actually made, to direct it to be made 
subject to the leases, assignments, or other incumbrances, with which a 
proprietor in possession, his ancestors or predecessors, may have bur- 
thened his assessed Estate, or to such of them as shall appear proper. 
In all such cases, notice of the condition imposed by the Local Govern- 
ment shall be given by the Collector at the time of calling up the lot 
for sale, and such further Notification shall be made as the Local 
Government may direct. Provided, however, that in case the sale so 
restricted shall not realize an amount equal to the arrear due at the 
time of sale, or there shall appear ground to apprehend that, by reason 
of the restriction the future realization of the Revenue will be endan- 
gered, it shall be competent to the Local Government, at any time 
before such restricted sale shall have become final and conclusive, in the 
manner laid down in Section XX. of this Act, to direct the sale to be 
cancelled, and a new sale of the Estate to be made without other res- 
trictions than those contained in the exceptions specified in Clauses 1 
to 6, of Section XXVII. of this Act. If after the sale has become final 
and conclusive, occasion should again arise to bring to sale for arrears 
an Estate purchased with a restriction of the above description, it shall. 
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at all times, be competent to the Local Government to direct that the 
IVrehal shall be sold without any other restriction than those contained 
in the exceptions specified in Clauses 1 to 5 of Section XXVII. of this 
Act, or with the reservation before reserved. In the former event, 
should the purchase money realized by the unrestricted sale exceed in 
a large amount the sum obtained at the restricted sale, it shall further 
be competent to the Local Government to direct a portion, or the whole 
of the excess, to be paid to persons whose interests, having been reserved 
at the first, shall become void at the second sale. 



FURTHER PAPERS 


KEGABmNQ TUB 

CONSEQUENCE TO UNDER-TENURES 

OF THE 

SALE OF AN ESTATE FOR ARREARS OF REVENUE. 


No. 1. 

From J. MACKENZIE, Esquire, 

Of Jingergatcha^ Jessore^ 

To J. P. GRANT, Esquire, 

Secretary to the Government of Bengal, 

Dated Calcutta^ Ath December ^ 1819. 

Sir, 

I have to request that you will do me the favor of 
submitting, for the consideration of his Honor the Deputy Governor, the 
following statement of the difficulties which have to be contended with 
by myself and other parties, engaged in the plantation and cultivation 
of Date trees in Jessore, and the neighbouring Districts. 

The produce of Sugar from the Date tree has now become one of the 
principal staples of three or four large Districts in Bengal, .and large as' 
the extension of the cultivation has been in the last twelve years, 
nothing but the uncertainty of the tenure of the land has prevented 
its being enormously increased. ^ 

You are aware that the Date tree does not yield juice, fit for the 
manufacture of Sugar, until about seven years after it is planted, but 
that it will last from.thirtj^to fifty years. The planter therefore does 
not get any return until after the lapse of a long period and the expen- 
diture of considerable outlay. The Date flourishes best in sandy and 
other soils, which but for this cultivation would be barren and unproduc^ 
tive, and plantations would consequently be most effectively made in 
isolated tracts, over a large extent of country. Under the present 
system, the only mode by which a planter can procure lands is by taking 
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pottahs from the Zemindar for specific areas^ and though these leases 
would be binding on any one inheriting the Zemindaree^ or becoming 
the pro])rietor by private purchase, still, in the event of a sale for 
default of payment of the Revenue, no pottah could be drawn under 
existing Regulations that would prevent the purchaser at such a sale 
from demanding rents for each tree, at such an exorbitant rate as 
virtualTy to take all the profit, and destroy the property of the planter. 

Though Government sales of Estates have not been frequent of late 
years, it is a contingency to which all holders of tenures under Zemin- 
dars are liable, preventing the investment of capital and any attempt 
to permanently improve the country. Moreover it is far from improbable 
that C|^es will occur when the Zemindar, seeing that large tracts of land, 
formerly unproductive, which he had leased to the Date tree planter, 
now yield a handsome return, may avail of the power which the Regu- 
lation affords to cancel these leases, by a collusive transfer of his Zemin- 
daree to his own relations or dependants, and which can be easily 
managed by allowing the Estate to run into arrears of Revenue, with- 
out its being in the planter s power to prove the fraud, or at any rate 
not until after tedious and expensive litigation, during which time he 
would be deprived of his property. 

In Section XXVI. of Act I. of 1845, the fourth Clause provides that 
lands held under bond fide leases for gardens, clearing jungle, or like 

beneficial purposes,^^ shall not be liable to be assessed at higher rents 
even after a sale by Government. But it appears doubtful if this Clause 
would apply to Date Plantations as a commercial speculation, though if 
Government are of opinion that it would do so, a declaratory Act to 
that effect would at once give confidence and remove every diflSculty. 

The fifth Clause also provides that leases in good faith for terms 

not exceeding twenty years” shall not be liable to be violated, but, as 
already pointed out, this would not suit the Date tree planter, who 
would chieflf^ look for his remuneration after the utmost term allowed 
for a lease, and who would receive no return for one-third of that period. 
Were this Clause altered so as to render the Jeases good so long as the 
lands remained in Date cultivation, the necessary security would also 
be given to the planter. It cannot be necessary to show that such an 
enactment, far from endangering the public Revenue, would, on the 
contrary, by materially increasing the value of Estates, facilitate the 
realization from the Zemindar, whose property would be improved, and 
who would have permanent Farmers to look to for rent from lands 
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hitherto uncultivated and unproductive, whilst the extension of the 
plantations would afford employment to almost every class of the people. 

The present rules, which require the registry of leases as soon as 
granted, with notice to the Collector of the District, and that they should 
provide for the payment of fair rent, ought to be sufficient security to 
Government that their Revenue could not in any way be endangered. 

In asking for a specific Regulation for Date tree land, I ground my 
request on the fact that, whilst nearly all other crops are annual, so 
that the farmer reaps the fruit of his labors in one or at most two seasons, 
the Date requires many years before it gives any produce ; and certainty 
of tenure and undisturbed possession are essentially requisite to the 
planting being carried on to a large extent, and with vigour and effii|||^ncy. 

That even now it is a business of no trifling importance, the 
returns obtained by Government of its present extent amply prove ; and 
since unhappily the attempts to cultivate and manufacture Sugar from 
cane under European superintendence, and by improved machinery, 
have in every instance failed, it must be well worth while to encourage 
by every means the new and permanent source of supply which the 
cultivation of the Date offers. 

From the data given in Mr. Robinson^s Sugar Planter's Manual," 
and from the result of my own inquiries and experience, I feel confi- 
dent in stating that a beegah of suitable land planted with 100 Date 
trees would, when in full bearing, yield annually fifty maunds of goor, 
which would give one-third of that quantity as the produce in dry 
sugar or pucka chcnfce." 

One acre would therefore produce upwards of a ton and three quar- 
ters of Sugar, which is considerably beyond the average which sugar-cane 
yields in the West Indies and elsewhere ; and even at a lower rate of 
produce, 300,000 beegahs of Date trees would give annually 1,50,000 
tons of Sugar ; about half the consumption of Great Britain ; which 
would increase the exports of the article from this country, from its 
present limit of eighteen lakhs of maunds, to forty-five, to fifty lakhs 
of maunds annually, reducing the price to the Home consumer, whilst 
at the same time it in every way benefits this country. 

I have the honor to be, &c., 

J. MACKENZIE, 

Oy Jingergatcha, Jessore, 


Q 
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No. 3. 


From W. SETON-KARR, Esquire^ 

Undersecretary to the Government of*Bengal, 


To G, PLOWDEN, Esquire, 

Secretary to the Sudder Board of Revenue, 


Sir, 


Dated Fort William, the 26th December, 1849. 


I am directed by the Ilon'ble the Deputy Governor 
^ to forward the accompanying copy of a letter, dated 4th 

ev|pe. from Mr. J. Mackenzie, a gentleman residing 

in the District of Jessore, and to request that the Board will favor 
Government with their opinion on the very important question to 
which it relates. 


I have the honor to be, &c., 

W. SETON-KARR, 

Undersecretary to the Government of Bengal, 


No. 3. 


From G. PLOWDEN, Esquire, 

Secretary to the Sudder Board of Revenue, 

To J, P. GRANT, Esquire, 

Secretary to the Government of Bengal, Revenue Department, 


Sir, 


Dated Fort William, the 26th May, 1850. 


Mis. Dept. 
Present. 

E. M. Gordon, \ 

nnd \ Esquires. 
H. Ricketts, ) t 


greater security 
Plantations. 


I am directed by the Sudder Board of Revenue to ac- 
knowledge the receipt of Under- Secre- 
tary Mr. Seton-karr^s letter of the 26th 
December last, calling for their opinion on 
the suggestions of Mr. Mackenzie, of 
Jingergatcha, in Jessore, for giving 
to leases of land taken from Zemindars for Date 
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2. la reply, I am directed to intimate, that prior to jforming a 
decided opinion, the Board considered that it would be advantageous to 
learn the sentiments of th6 experienced Officers whose names are given 
below on the margin, not only on the immediate subject of Mr. 
Mackenzie's letter, but also as to its bearing on other descriptions of 
Plantations, such as Cocoanut, Betclnut, Coffee and Mulberries, and, in 
short, all agricultural enterprise. The questions propounded for their 
consideration were, whether leases for Date Plantations were protected 
by tile provisions of Clause 4, Section XXVL Act I. of 1845 ? — Jind 
whether such leases and others, in like manner productive of agricultural 
and commercial advantages, were entitled to special protection, and, if 
so, in what way, and to what extent it should be afforded ? 

3. The replies of the itec 


Mr. Mills, dated 13th February last. 

Mr. A. Korhips, dated 13th February last. 
Mr. Sconce, dated 19th February last. 

Mr. Mytton, dated 4th March. 

Mr. J, S. 7'orrcns, dated 13fch March. 

Mr. Davidson, dated 16th March. 

Mr. J. Alexander, dated 1st ultimo. 

Mr. Trevor, dated 13th ultimo. 


Mr. Gordon’s Minute, dated 29th ultimo. 
Mr. Kicketts’ Minute, dated 10th instant. 
Mr. Gordon’s Minute, dated 17th instant. 
Mr. llickctts’ Minute, dated 17th instant. 
Mr. Gordon’s Minute, dated 18lh instant. 


ticers 

consulted are herewith forwarded, 
in case reference to them should 
be desired. An abstract of the 
replies will be found embodied in 
Mr. Bicketts^ Minutff of the 10th 
Instant. 

4. The several Minutes of the 
Members on the subject are 
herewith submitted as per mar- 
gin, for the consideration and 
orders of the Hon^blc the Deputy 
Governor of Bengal. 

5. Both Members, it will be seen, are in favor of compliance with 
Mr. Mackenzie's application, and of extending the indulgence to the 
other cases enumerated above ; but they differ on the details of the 
question. 

6. Mr, Gordon is of opinion that Plantations are protected by 
Clause 4, Section XXVT. Act I of 1845 ; but if any doubt should remain 
on this point, be thinks it would be easy to extenditlie provisions of the 
clause to leases for the purposes abovementiined. 

7. Mr. Ricketts, on the other hand, does not think that Plan- 
tations are protected by the existing Law, so effectually as to give any 
confidence to farmers. He would protect them completely under all con- 
tingencies, without any of the existing reservations respecting “ bon& fide 

leases and fair rents.*' He would have all leases granted by Zemindars 
registered, and with ||iis view he proposes certain modifications of the 
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Law, which will be found at the end of his Minute of the 10th Instant, 
Mr. Ricketts also suggests that it would be useful if a Committee were 
appointed to take the evidence of Zemindars, Farmers, Speculators, 
Merchants, and others, before adopfing any legislative or practical 
measures. 

I have, &c. 


SuBDER Board op Revenue, ] 
The 2Stk May, 1850. ) 


GEO. PLOWDEN, 

Secretary. 


P. — Please to return the original enclosures. 


No. 4. 

Minute hy E. M. Gordon, Esqr., Member of the Sudder Board of 
JRevenue : dated the 29th April, 1850. 

I desire to record the following remarks on the subject of Mr. 
Mackenzie's application. After having read these reports, and afterhaving 
given as much consideration to the matter as the other calls upon ray time 
admit of, I think we may fairly assume, that it is not a lease of rents ; that 
is, a lease of lands already cultivated, or long in the occupation of other 
ryots, that Mr. Mackenzie wants; but a lease of lands now uncultivated, 
and which he would cultivate, raising from them a produce, the value 
of which, in the long run, would remunerate him for the capital he laid 
out on the undertaking. 

At all events, it was of this latter kind of enterprise that the Board 
expressed itself favof^bly^ in its letter to the Officers it consulted. ^ 

The questions, then, fo#^ consideration seem to be, can capital now be 
safely applied to the extension of valuable produce under the existing 
Sale Law? 

If it cannot, is it desirable that the law should be altered, so as to 
admit of the safe application of capital in the manner proposed ? 

It appears to me, I confess, with reference to the remarks of Mr. 
Myttou, that the leases would be protected updcr the provisions of 
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Clause 4, Section XXVI. Act I of 1845. I understand the lands m les- 
sore, now held by ryot, under Date cultivation, are designated Kajoor 
Baghan. But at all events, if any doubt should remain on this point, it 
would be easy to extend the provisions of the Clause to leases for the 
purposes mentioned in our Circular letter. Mr. Forbes holds, that 
under the circumstances supposed, leaseholders would be protected as 
koodkasht or kudeemee ryots. Strictly speaking a koodkasht ryot is 
a cultivator whose house is on the Estate, the land of which he cultivates. 
Again long continued occupatidh is implied in the term kudeemee, as 
applied to a cultivator. Neither of these conditions might apply to the 
leaseholders of whom we are treating ; but there is much truth in what 
Mr. Forbes writes, I tliink, and Clauses 3 and 4 together, under the 
Section cited, would protect these leaseholders, as it seems to me. 

For the security of the Government Revenue, it seems to me indis- 
pensable, that the leases should be at fair rents,^* and that the 
auction purchaser should have the power of enhancing them to an 
adequate amount, through the Courts, on proof of inadequacy. Fair or 

adequate rents should be held to be the 

* Such a condition would effee- 

tualiy prevent an auction pur- rates paiu^ at the time the leases were 

granted for similar laud iu the District, 

the assessment on the produce, and within the Court’s jurisdiction. It would 
not on the land. t i i t 

be well, too, I think, that inquiries for 
eliciting the fairness of the rents on suits brought by the auction pur- 
chaser, should be conducted under the supervision of the Revenue 
Authorities, at the cost in the first instance of the plaintiff*. 

Under these restrictions, I am prepared to recommend a compliance 
with Mr. Mackenzie’s application, and to extend the indulgence to the 
other leaseholders enumerated in our Circular. 

I do not agree with Mr. Sconce in thinking the case comes under 
Clause 5, Section XXVI. of Act I. of 1845 ; nor do I think the previous 
interference of the Revenue Authorities advocated by him advisable. 
It would operate injuriously as a clog upon such trjinsactions, and 
the work, with reference to the want of leisure possessed by Collectors, 
would, I think, be ill-performed. 

The Remembrancer objects to the principle of long or permanent leases, 
as infringing on the rights of Zemindars. By this term lie must mean the 
purchasers of Estates for arrears of Revenue. He cannot mean that the 
rights of existing Zemindars are taken away by a privilege, which adds 
to their rights, and^i^hich enables them to increase the value of their 
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Instates by contracts, wliicL, but for the privilege in question, would not 
be entered into by tenants. He cannot mean the successors of existing 
Zemindars by gift, private purchase, or inheritance, for their rights are 
those of the person from whom they have acquired them. 

But what rights can auction purchasers possess other than those con- 
ferred on them by the Legislature, prior to the date of purchase ? To 
talk of a violation of rights, in such a case, is to create a confusion of 
ideas. The Remembrancer's objection, at bottom, seems to be, that 
it is inexpedient tliat the auction piilibhaser should have the power 
to break all engagements of ‘the nature of leases, entered into by the 
former proprietor of the Estate and his tenants. By way of overcoming 
the objection that such a principle would eflPectually stop the investment 
of capital in extending the growth of valuable produce, Mr. Trevor 
would grant compensation to the tenant, who should be ousted by the 
auction purchaser, for the capital laid out by him in improvements. 

In this reasoning, Mr. Trevor appears to forget that long leases are 
indispensable for the object Mr. Mackenzie has in view ; and yet Mr, 
Trevor would not grant long leases. Even if adequate returns might 
be derived from leases of moderate duration, what tenant would 
willingly encounter the difficulty of recovering compensation from 
an auction purchaser ? With the expense and uncertainty of litigation 
before him, would he willingly enter into engagements with the existing 
Zemindar ? Or would a Zemindar grant such leases, knowing how 
seriously they would deteriorate the value of his Estate, in the event of a 
sale for arrears. With . indefinite claims for compensation, men would 
be slow to purchase Estates when sold for arrears. As a set-off against 
the depreciation resulting for the claim for compensation, a Zemindar 
would demand a bonus, and that would, with the other objections, 
operate as a prohibition to the capitalist. 

Mr. Trevor says, the ryots now in Jessore cultivate tlie Date Tree 
extensively. Granted, and those very ryots cannot be ousted by an 
auction purchaser. Mr. Mackenzie says there is a large field for the 
extension of Date cultivation, which, however, cannot be occupied by 
native ryots for want of capital. Europeans might command^the capital, 
but the fear of eventually losing that capital stays their hand. The 
Legislature would, in my opinion, act wisely, if it removed all ground 
for fear. 


29M April, 1850. 


E. M. GORDON. 
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No. 5. 


Minute by //. Ricketts^ Esq,, Member of the Sudder Board of Revenue : 
dated the 10^4 May, 1850. 


The petitioner, Mr. Mackenzie, desires to lay out capital in Date 
Plantations in Jessore, but he and others are prevented from thus 
imj)roving the resources of the country by the uncertainty of the tenure 
of land. A Date Plantation yields nothir% for seven years, but lasts 
from thirty to fifty years. The first expenditure is considerable, and, 
like all4>ther plantations, of course requires care and attention while the 
trees are young. Under such circumstances, a l^ase for a long term, good 
against all contingencies, is absolutely necessary ; but as the law exists, a 
pottah could not be drawn that would prevent the purchaser at a sale 
, for arrears from demanding rents regulated by the produce, or in other 
words, prevent him from taking all the profit of the planter's outlay. 

The question appearing to us one of the greatest interest, and to 
concern not only Date cultivation, but Cocoanut, 
Betelnut, Coftee, Mulberry, and all agricultural en- 
terprize, draining, manuring, embanking, &c., we 
requested the Officers named in the margin to assist 
us with their opinion, whether special protection to 
all such undertakings would be advantageous. 

It may save trouble, if I give a precis of the replies received. 

Mr. Sconce is of opinion that the rule laid down in Section XXVI. 
Act I. of 1845, describes properly the kind of lease which should be 
protected in the event of a sale, i, e., a farm granted in good faith at a 
fair rent and for a specified area. He thinks the duration of leases should 
be restricted ; he would not create an interest that would be next thing 
to permanent ; he thinks for Date Trees thirty-five years would be suffi- 
cient ; he would limit the period to what would be sufficient to compen- 
sate an enteiprizing lessee for his energy, his risks, his anxieties and 
his outlay of capital. But he would grant to any man the right of 
hereditary occupancy, who jjjjcared and cultivated land which had hitherto 
remained profitless and uncleared. He would have the sanction of the 
Executive to a lease supersede, w ith those exceptions only which can. 
be specially defined, the revision of its conditions by the Civil Court. 
It would be far better that w hat was a " fair rent’" should be determin- 


Mr. Sconce. 

Mr. J. Alexander. 
Mr. Mills. 

Mr. Mytton. 

Mr. iMvidson. 

Mr. J. Torrens. 
Mr. A. Forbes. 

Mr. C. B. Trevor. 
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ed at the comniencement of the lease, and not left for the decision of 
the Courts years after ; he would have approval of a lease by a Collector 
secure it for any period within thirty-five years. 

There is much more in this letter, but connected with details rather 
•than with the principle of protection. 

Mr. James Alexander thinks that legal sanction*" to the creation of 
such^sub-tenures as may secure to the tenant-cultivator* his possession 
of them until he is repaid by the produce from them for his outlay, is of 
great moment. 

Mr. Mills observes that, as'^a commercial speculation, the manufacture 
of Sugar from the Date Tree deserves the warmest encouragement— 
that looking to the nature of the cultivation and the risk and loss which 
are to be encountered, nCthing short of permanent property in the land 
will impart that confidence, which is necessary to cause European enter- 
prize and capital to be applied to it. Mr. Mills thinks that extension of 
the cultivation of Date Trees would so much benefit England and India, 
that the protection desired should not be withheld from the capitalists. 
Mr. Mills would, as propoj:;ed by the Board, declare all bond fide 
leases, whether for Date plantation, Cocoanut plantation. Coffee plan- 
tation, or Betclnut plantation, as well as all other leases productive 
of agricultural and commercial advantages, to continue in force and 
effect, notwithstanding a sale for arrears of llevcnue, so long as the 
land is duly appropriated to such purposes, and the stipulated rent is 
"paid; he would amend the 5th Clause, Section XXVI. Act I. of 1845, 
to this effect, subjecting the lease to the approval of the Collector and 
Commissioner as therein provided, and to the proviso contained in the 
" concluding paragraph, to wit, that the purchaser is at liberty, by suit 
" in Court, to set aside the said leases, if the same shall have not been 
“ granted in good faith at fair rents.^* * 

In temporarily-settled Districts and Estates, where the Zemindars are 
forbidden to give leases or fix rents of any land tenure for a period 
exceeding the terms of their own engagements with Government, Mr. 
Mills observes, it might be declared that on revision of Settlement such 
leases shall be upheld, and the amount of assessment notl^^be raised, 
unless it shall clearly appear that the land isj|io longer occupied for the 
purpose for which it was leased. 

Mr. Mytton is of opinion that plantations are protected by Clause 4, 
Section XXVI. Act I, of 1845 ; if not, he would extend the law so as 
to protect enterprizc. 
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Mr* Davidson thinks that further protection than tlxat now afforded 
by Act I, of 1845 is unnecessary; that Clause 5, Section XXVI. secures 
bond fide leases on fair terms for twenty years ; that Section XXVftt^ 
^ves the Government power to cause an Estate to be sold subject to the 
leases and engagei^nts entered into by the Proprietor in possessiont or 
his predecessors^ arid that there can be no doubt that the Government 
in such ri case as Mr. Mackenzie’s would exercise the power. Mr. 
Davidson observes that if Date Cultivation is to be cohfitied to sandy 
and other soils^ which but for this cultivation would be barren and 
unproductive, there can be no objection on the score of the BeVenue 
to protecting it. 

Mr. J . Torrens thinks, that with the conditions of Section XXVIII. 
Act I. of 1845 duly provided, there could be no objection to allow 
Proprietors to grant leases for the purpose of agricultural improvement, 
which should not be affected by sales for the arrears of Revenue. 

Mr. Forbes agrees with Mr. Davidson that the protection of Act I. of 
1845 is sufficient. If Mr. ^Mackenzie is merely a farmer of rent's, whether 
he takes the rents in kind or in money, and sub-lets the land to a number 
of ryots who plant it and extract the juice of the trees with their own 
capital, Mr Forbes is of opinion that he hm no more claim to 
extraordinary indulgence than any other farmer ; but if Mr. Mackenzie 
has taken the land into his own cultivation, has planted the trees, and 
weeds and manures and extracts the juice of the trees at his own cost 
and risk, then Mr. Forbes thinks he is protected as a koodkasht ryot. 

Mr. Trevor represents that when Act XII. of 1841 was under 
discussion, the propriety of allowing as a general rule all " bon4 fide** 
leases granted by Zemindars to stand, notwithstanding a sale for arrears 
of Revenue, was caiivassed and disallowed ; he is of opinion that planta- 
tions are not protected by Clause 4, Section XXVI. but that they may 
be protected under Section XXVIII, ; there is therefore no practical 
hardship. Though of course tenures protected by indulgence are less 
saleable than those protected as of right. 

Mr. Trevor thinks that to accede to Mr. Mackenzie’s proposal would 
be to interf^e with the perpetual Settlement, and all its subsequent 
arrangements; that unde% the Settlement all leases created by thb 
outgoing Zemindars, unprotected by the Regulations of 1^93, fall,' and'; 
the Estate comes into the possession of the new purchasers In exactly 
the same condition as to incumbrances as it was at the period xif tile ' 
Settlement. - ^ \ 
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This being the ckse^ Mr. Trevor is of opinion that the proper way of 
meeting the request of eapitalists that they should have some security 
for the return of their outlay is, not by encumbering properties "with 
leases granted by disseized Zemindars for longer or shorter periods, 
tenures now unknown to the law, but by giving all tenants who may be 
ousted under the operation of the Sale Laws, and wf^o have not received 
a remunerating return from the capital expended by them, a right of 
compensation against the Zemindars who will be benefitted by that out- 
lay, in the shape of increased rent demandable from their new tenants. 
The creation of such a tenant-right will be a check upon indiscriminate 
ejectment, will have a tendency to effect a compromise between the 
extreme demands of both landlords and tenants, and will be not 
inconsonant with the spirit of the right of property established at the 
Decennial Settlement. 

Mr. Trevor moreover thinks that the importance of the object to he 
gained by the introduction of capital is not sufficient to warrant a 
departure from the principles established by the laws now in force, 
more especially as capital has flowed, and continues to flow, into the 
country under the operation of the present system ; and if the demand 
for Sugar and other icommodities increase, there can be little doubt 
that the supply of them will increase also, without any alteration in the 
law of landlord and tenant, further than that whereby the right of 
compensation is granted to the last under certain circumstances. 

It behoves me to write modestly where there is so much difference 
of opinion among the able men whose letters I have above endeavoured 
to analyse, especially wlien my colleague adopts some of their sentiments 
opposed to mine ; but having a decided opinion on the question, I must 
not hesitate to give it. 1 do not think plantations are protected 
by the existing Law so' effectually as to give any confidence to far- 
mers. I would protect them completely under all contingencies. I 
would have no reservations respecting bond fide leases^^ and fair 
rents/^ The auction purchaser should buy the rights which the 
defaulting Zemindar had reserved for himself, that is, had not already 
sold, and nothing more. I would have all such leases registered 
systematically, so that the encumbrances of an Estate might be ascertain- 
ed in a few minutes. The register-book should be accessible to all, 
without a fee^ or ou payment of a very moderate fee, just sufficient to 
prevent parties examining it from mere curiosity~purchasers would 
.kuow what thtete was to buy, and bid accordingly. 
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I can see no difficulty, no isgnstice, no risk^ in imcli a system, but 
sbould successive possessors so encumber the resources as to bring 
about sale and purchase byt^overnment, then a revision of the tenures 
must be resorted to, otherwise the land Eevenue might suffer consider- 
able diminution ; but even in that case, I think there would be ho 
great difficulty in ^aranteeing all speculators against undue demands. 

We might have two classes of engagements, one protecting the 
capitalist against other auction purchasers only, the other protect- 
ing him against the Government as auction purchaser. The first 
class of engagements the Collector would have merely to register in the 
book of encumbrances. No precautions on his part would be necessary, 
save to see that the nature and extent of the interest conveyed, was 
clearly described. I cannot imagine any cause whatever for interference . 
So long as the assessed jumma is paid, and provision be made to prevent 
SiHff diminution of that jumma in the event of the Estate lapsing to 
Government, the only interest the Government can have is that all 
parties should ^ve every facility of making arrangements suited to their 
own wants and wishes. If such arrangements conduce to the outlay of 
capital, and the improvement of the property, so much the better. It 
*cauuot be necessary for the Government to consider what may be 
advantageous and convenient to some future auction purchaser. 

The second class of ^ engagements should be subject to the revision 
of the Commissioner and the Board. It would behove these authorities 
to sanction freely all engagements not calculated to decrease existing 
resources. Few cases of difficulty would present themselves, doubts 
remaining, sanction might be withheld. 

For instance A. zemindar, andB. capitalist, present themselves before 
the Collector with a deed, by which A. makes over to B. 300 beegahs pf 
Jhecl in mouza Allipore, measured and mapped. It now pays A. 1 anna 
per beegah ; B. agrees to pay A. 2 annas on condition of a lease for sixty 
years, B. engaging to draiif^he whole. B. desires a guarantee in ease of 
sale of the Zemindaree, and purchase by Government. The Collector 
reports he has ascertained that this 300 beegahs has always been waste; 
that its cultivation without being drained at a great expense is imprac- 
ticable. The guarantee not to demand more than 2 annas would be 
. granted, and why not ? 

A. and B. appear and produce a deed, by which A. leases to B. for thiiity 
, years a village in the hands of ryots now paying Bupees 3^ 

B, is to pay Rupees 2,000 salamee, and Rupees l&O rent : gu^antee on 
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the.partdf Oovemiaent must be refused, but the Oorernmeut might 
guarantee that B/s possession should not be disturbed if he agreed, on 
the Estate being purchased by Governmeiit, to pay for the ^mainutg 
period of the thirty years. Rupees 240, i. the present rental, less 20 
per cent ! h 

A» and .B*^. appear and produce a deed, by irhich A* makes over to B» 
800 beegahs of land for a Betelnut Plantation ) the land now pays 1 Rupee 
per beegah ; B. is to pay 2 Rupees for eighty years ; guarantee is required 
against increase on sale for arrears. It should be refused, and guarantee 
for thirty years allowed. But cases of this sort would be rare; applica« 
tions of the first class for guarantee against purchasers would in some 
parts be very numerous. The establishment necessary might be paid by 
fees, the amotint of fees to be regulated so as to coyer the expense, and ho 
more. 

Mr. Davidson would allow a lease to be set aside when the land 
no longer ocoupiedx^for the purpose for which it was leased. Certainly^ 
if the leaseholder departed from his engagement, so that%is lease would 
have been liable to annulment at the suit of the Zemindar who gave it, 
it should be liable to annulment at the suit of the auction purchaser, 
his representative, but not otherwise. * 

« Again, Mr. Davidson thinks it would be sufficient encouragement to 
capitalists to know that their tenure might be pi^j^ectcd by the Govern- 
ment under Section XXYIII. Capitalists are always very unwilling 
to trust to the discretion of any one, and especially unwilling to trust 
to the discretion of any Government. 

Mr. Trevor, too, represents that as the local Ch>yernment has the 
power to direct that a sale be made subject to all leases, and assuredly 
would exercise the power should it be proved satisfactorily to the 
Collector that the leases were granted in good faith and at fair rents. 
But who would lay out capital while it was left to a Collector to 
entertain, at any time when a sale migl^ take place, the question 
what was a fair rent.^' How is such a question to be decided ? When 
the speculator took the laud it yielded nothing; in consequence of his 
outlay it yielded, when the sale took place, produce worth Rupees 25, 
per beegah. On what date could a fair rent be fixed ? 

My colleague writes*T-^^It seems to me indispensable that the leases 
should bio at fair rents, and that the auction purchaser should have 
power of enhancing them to an adequate amount through ^he; 
Ck^ts, on prool of inadequacy^ Bair or adequate rents should be held 
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** to be the rates paid at the time the leases were granted for siipilar land 
ip the District within the Conrt^fif jurisdiction/^ But if when the Estate 
was put up; bidders were litformed that Mr. A. held on a lease secured 
for fifty years, what possible claim could the purchaser have to enhance 
his rent? Why should the auction purchase]^ have a licence to possess 
himself of the return for Mr. A/s capital ? How can the country be 
benefitted by ruling that because A. was a spendthrift, and fell into 
arrear, B. shall reap what C. sowed ? 

I have heard it objected that if leases for improving are to be 
protected, no one will ever be able to obtain an unencumbered 
property ; that while opening one door for the outlay of capital we shall 
be shutting another. Such is not the case. Purchasers will not have 
opfiprtunity to drain that already drained, nor to plant ^hat already 
planted, but the field not already occupied will be open to them. 

dLnstead of protection to improvers being any interference with the 
right of property, as represented by Mr. Trevor,#it appears to me 
that withdrawal of interference is proposed. At present Zemindars are 
limited in their power to grant leases ; I propose to withdraw the limi- 
tation, to allow them to grant leases for any number of years that may 
appear to them suitable, and upon any terms. It is not 'proposed to 
compel them to grant leases, but to give liberty to do so if convenient 
to them. This cannot^e styled interference with property. It is true 
that purchasers will not " as heretofore, acquire Estates in exactly the 
same condition as to encumbrances as they were at the period of the 
“ Perpetual Settlement.^^ The interest exposed to sale will be a limited 
interest, but there will be no interference with any property acquireiF 
under the sale. 

Mr, Trevor remarks — By the adoption of Mr, Mackenzie's long' 
leases, the advantages of increase of price, in that of Sugar for instance, 
would for a long series of^ears go altogether into the pockets of the 
leaseholders, and the present Zemindar (the auction purchaser), 
himself not a party to the lease, would be altogether deprived of a 
portion of those profits to which he is justjlfr entitled as a returh for 
** the use of his land.” 

Why should not the advantage of increase of price go to 
leaseholder ? The speculation, the risk, were his, not the Zemindm/s i ho 
would have sufEered the loss had prices fellen. How could an 
purchaser be justly entitled^^ to rents increased in proportion 
the inoreaaed value of the leaseholder's produce, when idl exposed to 
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tale, and all bought hy the auction purehasetj a right to collect a 
epecided lent from isUoh leaseholder? n. 

Nobody could be found to defend a law ruling that on the demise of 
a landlord all leases granted by him should be canceUed, and the, Estate 
come to the heir in exactly^the same condition^ as to encumbrances^ as it 
was when the late proprietor took possession. Under such a law> who 
would build or in any way improve ? Indeed leaseholding would very 
soon be unknown ; the only transactions would be transfer of the fee 
simple. 

If disadvantageous^ and adverse to all confidence and improvement^ 
when dependent on a landlord's life, such an annihilation of all deriva- 
tive interests must be disadvantageous when dependent on a landlord's 
honesty an^prudence. Life is uncertain, the prudence of landioMs 
not less so. 

Unless it can be shown that annihilation of leases, when a landlord 
happens to be drowned, or to be confined in the Queen’s Bench, would 
conduce to the welfare of tenants, and the improvement of the country, 
I conceive that the existing system of annihilation of leases on sale for 
arrears, can be defended only on the ground of its being necessary to 
the mainteitauce of the public Revenue. 

But it is not necessary to the protection of the public R-evenue. It 
matters nothing to the Government, whether incumbent derives 
Rupees 5,000 per annum or 500 from the Estate, so long as the Revenue 
is paid, and the arrangements of the incumbent are not of a nature to 
cause deterioration of the Bstate. All leases, such as Mr. Mackenzie 
desires to have, must be advantageous to the country in every respect ; 
he desires to make waste land yield the most valuable produce. Leases 
granted by needy proprietors, receiving a price for the same, can have no 
prejudicial effect on the public Revenue, for should they not have been 
protected against sale and purchase by Government, they will be set 
aside, and that without any injury to the farmer, fer if protection was 
withheld, of course the price he paid was regulated accordingly4 

It may be objected, thaj^under such a system a poor proprietor might 
be induced to establish in his property a vast number of small shikmee 
proprietors, taking a fee from each, and by so doing to cripple the resources 
of the Estate^ and in the event of a sale to paralyze the purchaser^ 
and prevent any application of his capital. To this I would answer^ 
that parties hai^g^ capital whicdi they desire to invest would not 
piKTchase Estates in such condition. If when every information may 
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be bed from the registry boak> they neglect to ascertain irh^t the encam* 
brances of an Estate are^ they have but themselves to blame ; and seeillg 
that it is still actively disputed whether a system of small proprietors 
or of large proprietors most contributes to the prosperity of a, country, 
and that, should the effect be prejudicial, so as to greatly reduce the 
proceeds, sale and purchase by Gbvermnent will rectify it j I see no 
reason whatever for apprehension on tffls score. 

With this subject, the difficulty attending purchase of the Zemindaree 
tenure should be considered. Doubtless speculators, instead of becom- 
ing sub-tenants on any terms, would prefer to purchase the fee simple, 
and become Zemindars holding direct from the Government ; but the 
difficulties and embarrassments which attend such a course of proceed- 
ing are nearly insuperable. It cannot be necessary that I should 
describe the objections to becoming a sharer in an ijmalcc Estate, and 
having to take part in all the disagreements and frauds of the other 
sharers ; no European, with any care for his honorable name, his peace of 
mind, or for his pocket, would think of such a' scheme, except under very 
unusual circumstances. The only alternative is to purchase a specihed 
Mouzah or Mouzahs, and this is attainable only by means of butwara, 
which, where the whQl||Zemindarce is considerable, and the portion to 
be purchased a small portion only, is tantamount to saying it is not 
attainable at all ; for i|^ order to procure separation and independent 
registry, tbe process described in Regulation I. of 1793 must be resort- 
ed to, the expense of which, in the case of a small purchase, is alone a 
bar to the acquirement of the Zemindaree interest. It may be said that 
in each District there are many small Zemindarees, but it must be 
recollected that in order to the success of plantations, such as European 
capitalists would desire to introduce, considerable tracts of land of the 
one description most suitable to the particular plant are required ; for 
the sake of throe acres fit for Coffee, it would not answer the purpose of 
a Coffee Planter to buy a Zemindaree containing 300, and tracts conti« 
guous to each other are necessary, the expense of management being 
enormously increased if the lands are scattered. In short, there are so 
many obstacles to planters becoming Zemindars, that it is especially 
necessary to protect farmers. 

1 cannot dismiss this subject without au expression of my opinion qt 
the great advantages which would attend the registry generally of 
tenures protected under Section XXYI. Act I. of 1845. The Law rules 
that the purchaser of an Estate sold under that Act shall be entitled 
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to enhance the reiits of and ^ect all tenants not protected uiider the 
succeeding Cla!nses of that Section ; but in the first place the titles as 
defined are open to question^ and secondly^ there is no record of pror 
tected tenures* 

The consequence is> that on a sale taking place^ affrays and litigation 
cannot but ensue* There mo^yilways in every case be years of enmi- 
ty between the new landlord SR his tenantry. There being no record 
of the protected^ he assumes that none are pi^tected^ while the tenants 
set up groundless claims to protection^ oftentimes supported by the 
late Zemindar. To me it is quite wonderful that any one should pur- 
chase property. Indeed the Natives themselves say no one should 
think of buying who is not prepared to lay out cent, per cent, on tjje 
purchase-^money in litigation. I can imagine no condition mpre piti- 
able than that of the inhabitants of a Zemindaree transferred by a sale 
for arrears ! 

Though the purchaser maj' be a man of good character^ his agent 
may be a tyrant. All the tenures of all classes are open to revision; each 
inhabitant can see before him only the feeing of peadas and ameens, 

salamee’’ to the new owner, weary journeying to the Sadder Station, 
and at last re-adjustment of his rent — re-adjudlteent of his rent We 
can talk of it, and write of it with indifference, but to the tenants of an 
Estate a sale is as the spring of a wild beast into the fold, the burstii^g of a 
shell in the square. It is the disturbance of all they had supposed stable. 

The consequence must be a re-casting of their lot in life, with the odds 
greatly against them. 

Doubtless a registry of protected tenures would be a great undertak- 
ing, but when we think of the enormous number of tenants in Bengal, 
and reflect bow few there are among them whose weal does not depend 
on the prudence, or honesty, or caprice of another, the substitution of 
confidence for siich. uncertainty appears cheap at any amount of labor. 

It does not follow that registry of claims, protection in the event of 
a sale, shoidd occasion any great litigation, for, and this must be borne 
in mind, it is not protection, against the present owner, but protection 
against the auction purchaser that will be sought, should the present 
proprietor admit a claim, or be induced, by tender of suitable recompense, 
to recognize such a claim. Record of his admission will be sufficient pro- 
tection ; should lie dony the right, the denial will be recorded. The 
registry-book will tell all parties intending to purchase what there is 
to buy. It will objected, that such a scheme would inevitably cause 
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many Estates to come into the possession of Government. Each succeed- 
ing owner would increase the incumbrances, till at last, all being alienated 
but the Sudder jumma, there would be nothing in fact to sell, and there- 
fore nothing to buy, and escheat to Government by the form of a sale 
would be inevitable — so be it. There wo^d follow re-settlement, and a 
re-adjustment of the public demand on^quitable principles. Tliose who, 
at the time of their taking leases under any of the former proprietors, 
procured a certificate of protection in case of sale and purchase by 
Government, would not be disturbed ; the other tenants, never having 
been secured against such contingency, and having always been aware 
that their title was questionable, and having expended their capital, guided 
by that knowledge, could have no fair grounds of objection to a re-ad - 
justmept of their liabilities. This re-adjustment completed, the Zemiu- 
darec tenure should be sold, on such terms as might be considered 
advantageous to the community, and the Government. 

Supposing that in each year, on an average. Estates paying a lakh of 
rupees were to be in this way purchased by the Government, where is 
the objection, compared with the objection of the whole landed property 
of the country being in such a condition that no European capitalist 
will accept land as security for money ? Where is the objection compared 
with the objection of not allowing a good title to any tenant in Bengal, 
cxcegt those particularized in Section XXVI. Act I. of 1845 ? I have 
said except,^^ but I doubt whether there has been a single instance 
of an auction purchaser recognizing a title under that Section, without 
a law-suit. 

Appended is a note of the modification of Clause XXVI. Act I. of 
1815, that I w ould introduce. It is my belief that the change would 
give a great impulse to industry and enterprize; would put an end to 
much fraudulent dealing ; and, far from risking the stability of the Re- 
venue, would greatly increase the resources of the country. 

First . — In modification of Clause 5, Section XXVI. Act I. of 1845, 
it is hereby enacted that all leases or farms granted by a former proprie- 
tor for any period not exceeding ninety-nine years, under written leases, 
registered or presented for registry within a month from their date, shall 
continue in force notwithstanding a sale for arreaifl of Revenue, 
and the auction purchaser shall have no authority to set aside any sucli 
lease or farm, or tp make any demand from such registered farmer or 
leaseholder, that could not, under the provisions of the lease, have been 
demanded by such former proprietor^ had lie continued in possession. 
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Second , — ^And it is hereby enacted that in. the evfent of a sale for arrears 
and purchase by the Government, the Government shall acquire the 
]^state free from all encumbrances which may have been imposed on it 
after the time of Settlement j provided always, that should landlord and 
tenant be desirous of procuring protection for an under-tenure against 
the Government, in case of such purchase being made, they shall 
represent their wishes to the Collector, with full particulars of the 
tenure existing or to be created, and it shall be competent to the Sudder 
Boai’d of Revenue, on report from the Collector, through the Commis- 
sioner of Revenue, to grant protection for the full term required, 
or for such reduced period as, with reference tO' the circumstances 
of each case, may be considered suitable, and not inconsistent with i}\g 
stability of the land Revenue. 

And it is hereby enacted that a register of protected tenures shall be 
kept by the Collector, in such form as may be prescribed by the Sudder 
Board of Revenue, and that it shall be competent to the Collector 
to demand a fee on registry, equal to the value of the stamp on which 
the lease may be engrossed^ or if there be no deed, then one per cent, 
on the yearly rental ; and that such fee shall be appropriated as the 
Government may direct ;||^nd it is hereby provided that such Register 
shall be open to inspection at any time, by any party, on payment of a 
fee of two rupees. Such fee to be api>ropriated under the authority 
aforesaid. 

H. RICKETTS. 

The 10th May, 1850, 
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No. fi. 

Mtnute by E. M. Gordon, Esq., dated the 14/4 May, 1850. 

ik 

1. As I cannot be a party to the plan of my colleague, it is neces- 
sary that our Minutes should be submitted separately to Government. 

I am an enemy to the adoption of any sweeping change, the conse- 
quences of which are not easily foreseen, and the necessity for which is 
not clearly established. 

2. It would be (lifficult to pronounce, before hand, on what would 
be the effects of Mr. Ilicketts^ proposed change. Time might show 
that evils resulted from it, though not seen by the projector at the time 
of the proposed introduction of the plan. One or two objections to 
it occur to me. 

3. When an Estate became the property of Government by pur- 
chase, Mr. Ricketts would interfere with leases, to the extent of secur- 
ing the Government Revenue. But how would he realize balances 
accruing before the sale, and uncovered by the price ? Under the state 
of things advocated by Mr. Ricketts, it is im^Rfeiblc to doubt, that every 
Zemindar who, from whatever circumstances, found it necessary to let 
his lijptate go to the hammer, would make the most of it by alienating 
its lands ou favorable terms, and by defaulting to as great an extent as 
he could. .The effect of this would be, to reduce the marketable value 
of the Estate. The resources of that Estate might still be sufficient to 
pay the Government demand, but not the Government demand and the 
price sufficient to cover the outstanding arrear. In such a case (and 
such cases would be numerous) Government, becoming the purchaser, 
must lose that arrear, whether it bought the Estate for a rui)cc, or bid up 
to the amount of^he arrear. In the former case, it would have only 
the bankrupt Zemindar to look to. In the latter, the resources of the 
Estate, though equal to the sudder jumma, would not cover that sudder 
jumma and the j)rice paid for the property. 

4. Take another case, as illustrating the fraud that w'ould spring 
from my colleague’s plan. At present a man advances a large sum of 
money to the proprietor of an Estate, on mortgage. The lender hopes 
that, cither by occasionally assisting his debtor in the payment of his 
Revenue, or by purchasing the Estate himself, in the event of a sale, or 
by the surplus proceeds of sale, he will recover his loan. But how 



( 132 ) 


could he be safe, if, prior to the sale, the Zemindar could alienate with- 
out let or hindrance? It seems to me, that such Hg^daw as that for 
which Mr. Kicketts contends, would extinguish at once all borrow- 
ing or lending on landed security. For what reason would Mr. 
Ricketts produce such dire results ? For none, that I can sec, that 
is at all necessary for the accomplishment of the end lie has in view. 

5. The Petitioner himself, I believe, would be perfectly satisfied, 
if bond fide leases, at fair rents, were maintained, in the event of a sale 
for arrears. According to the meaning I intended to convey by the 
words fair rents,^^ no such consequences as those Mr. Ricketts describes 
would take place, and no capitalist would, on the conditions supposed, 
be afraid to embark capital in extending useful cultivation. To 
guard against misconception, however, I have added a few words, 
making my meaning more clear. 

6. On the subject of Mr. Ricketts’ proposition regarding, registra- 
tion, though it would certainly be desirable that all tenures, forming 
the exceptions to Section XXVI. Act I of 1845, should be registered, I 
much question the practicability of enforcing such a scheme. To cause 
every ryot to come from a distance, to register at the Sudder station, 
would be to impose a sevSfe hardship upon an imrilcnse number of men, 
little removed from the condition of paupers. To set aside their claims 
because of non-registry, would, I think, be unjust. Towards the practi- 
cability of tlic plan of registry, an Office in almost every village would 
be necessary. Resides, how are Zemindars to be comj)cllcd to grant 
pottahs, when they won’t grant them, and why should a ryot be deprived 
of his right, though that riglit is not registered, when the fault lies, not 
with himself, but with the Zemindar who will not give him a pottah V 


\Mh May, 1850. 


E. M. GOEDON. 
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Minute by H, Ricketts, Esq., dated the \7ih May, 1850* 


There would occasionally be loss, as tkcrc is now, but with quarterly 
sales, systematically enforced as at present, heavy 
Para. 3 of Mr. Gor- arrears iicvcr can . accumulate. Any loss would 
be more than covered by the rc-asscssment of the 
Mchal. In the end there would be great gajj^ The Estates ol the 
careless and improvident would be subject to re-assessmeut by the 
Government, instead of re-assessment by an auction purchaser. The 
bankrupt proprietor would bo no worse off, the Government and all the 
leaseholders of every class would be better off. 

In rc-assessment by Government, of course due advertence would be 
had to farmers^ improvements. At present, the auction purchaser reaps 
the benefit of their outlay as a matter of course. The principle of our 
laud tax is to assess natural capabilities. In re-assessment, that prin- 
ciple would be the foundation of the proceeding, to be departed from 
only under circumstances justifying assessment of improvement, not as 
a matter of course. # # 

The mortgagee has but to demand from the mortgager an engage- 
ment not to underlet, e. not to alienate to another 
portion of the interest lUrcady alienated to 
himself. 


I do not desire to cause every ryot to come to register at the Sud- 
der station, nor have I proposed to set aside their 
claims’ bccause of non-registry. Neither have I 
proposed to compel Zemindars to grant pottahs. 
I propose that those tenants should register, w ho choose to register, and 
those Zemindars should grant pottahs, who choose to grant pottahs. 

Suppose all the ryots on an Estate to register claims to protection, and 
the Zemindar in possession to admit none. Parties desirous of purchas- 
ing would act accordingly ; those not prepared for litigation, woidd not 
bid ; those who did bid would have no cause for complaint. If a man 
buys a coat with rotten^^ writtc?Pon it, he must make up his mind to 
pay for darning. 

My colleague says, a Kegistry Office in every village w^ould be neces- 
sary. In some parts of the country many would register ; in others, 
the cultivators are all, or iicaily all, merely tenants at will* 



( ) 


In order to Cstim.^ite the value of such a registry, it is necessary only 
to contemplate what the difference at this time would he, if the registry 
had been completed ! If all the protected tenants, and all leaseholders 
in Bengal could lie down to-night, conscious that henceforward an 
auction purchaser could not injure them, that their capital, intelligence 
and industry were their own ; that enhancement of rent^^ was no longer 
to be feared ; if capitalists could go to the Collector's Office, and there 
for a fee of two Rupees learn to what extent each Estate was encumbered, 
to what extent prote^on was claimed, and what remained offering 
a field for outlay, how afferent would be the state of things from that 
now existing ! No one knows whether he is protected or not ; all feel 
that whatever their title, it can only be maintained by protracted litiga- 
tion. Buyers bid with feelings similar to those of a person engaged in 
gambling. *I am not exaggerating. All those connected withtlie Mid- 
napore estate would bear w itness to the truth of what I am writing. 
The auction purchaser complains that he is ruined, because be cannot 
realize the rents, which he is entitled to collect. The tenants complain 
that he desires to enhance the rents of all those protected. Cases before 
the Magistrate, before the Judge, before the Commissioner and the 
Board, authorities differing as to who is ijrotecte^^and who is not, and 
as to the shape in which trial should take place, and before what 
tribunals ! And the state of this large property must be the state of 
every large property sold for arrears. 

Possibly, as prognosticated by my colleague, the adoption of the 
system I j)ropose would lead to dire results, but it appears to me, no 
state of things could be more dire, than that which has existed for some 
time in Midnapore; it behoves us to endeavour immediately to modify 
a system, under which such a state of things can prevail. 

Though my opinions are those I have expressed, I by no means say, 
that had I the power I would immediately act on them. Further 
inquiry is needed, and from many classes — Zemindars, Farmers, Specu- 
lators, Merchants and others ; and I think it might be very useful, if a 
committee was appointed to take evidence and report, communicating 
from time to time with the Government, and regulating the field of their 
inquiry in conformity wdth the ordcrs%icy might receive. 

The minutes must be sent up. There is no chance of our agreeing to a 
report. 


17/ A Mmj, 1850, 


n. RICKETTS, 
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No. 8. 

Minute by E. M. Gordon, Esq., dated the \Sth May, 1850, 
Submit to Government. ^ 

I would merely say, with reference t© the lapsing of putnee tenures, 
^iu the event of a sale, that I should not be opposed to the giving of 
retrospective effect to 4be principle I advocate,*, vh. permanence not- 
withstanding of sales, to bond fide leases on fair terms. 

m m. GORDON. 


No. 9. 


FiiOM A. J. M. MILLS, Esq., 

To THE SECRETARY. 

To the Sudder Boai'd of Revenue, 

Dated the 13//* February, 1850. 

Str, 

I have the honor to acknowledge the receipt of your letter. No. 
21, of the 1st instant, with its enclosure, requesting my opinion on 
the subject of Mr. Mackenzie's application to Government. 

2. Having held office in Jessore, I can add my testimony to that of \ 
Mr. Mackenzie in regard to the great importance of Date Cultivation 
Even in my time, in 1833 and 1834, it was annually extending, 
and I can readily believe, that since the manufacture of Sugar from 
cane has ceased to remunerate the planter, it has become the object of 
increased attention. 

3. As a commercial speculation, the manufocture of Sugar from the 
Date tree deserves the warmest encouragement, and it is the duty of 
Government to remove the insuperable objection which now stands in 
the way of expending capital in promoting it. This is stated to be the 
uncertainty of the tenure under which land can be rented for the pur- 
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pose. It is true^ that Europeans arc permitted to purchase land to any 
extent, but Date trees flourish in sandy and unproduetive ground, 
which is seldom found in compact sites ; they arc not productive till 
they have attained seven years^ growth ; and it would not be worth the 
planter's while, nor would it perhaps effect his object, to purchase 
Zemindarees for the sole purpose of forming Date plantations. What he 
requires is secure posscssioii of lands suited tq the cultivation of the 
Date tree, under a lease not voidable by a sale for arrears of llcvenue ; 
and looking at the nature of the cultivation and ^hc risk and loss which 
arc to be encountered, nothing short of permanent property in the land 
will impart that confidence which is necessary to cause IJuropcan entcr- 
prizc and capital to bt applied to it ; and so greatly will the cultivation 
of Date trees benefit both England and this country, that I am of 
opinion the protection desired should not be withheld from the 
capitalists. 

4. I would, therefore, as proposed by the Board, declare all ^ond 
fide leases, whether for Date plantation, Cocoanut plantation. Coflee 
plantation, or Betelnut plantation, as well as all other leases, produc- 
tive of agricultural and commercial advantages, to continue in force 
and effect, notwithstanding a sale for arrears of lievenue, so long as the 
land is duly appropriated to such purposes, and the stipulated rent is 
paid. I would amend the 5th Clause, Section XXVT. Act I. of 1845, 
to this effect, subjecting the lease to the approval of the Collector and 
Commissioner as therein provided, and to the proviso con^lincd in the 
concluding paragraph, to wit, “ that the Purchaser is at liberty by suit 
in Court to set aside the said leases, if the same shall have not been 
granted in good faith, at fair rents.^^ ^ 

5* In temporarily-settled Districts and Estates, where the Zemin- 
dars arc forbidden to give leases or fix rents of any land tenure for a 
period exceeding the terms of their own engagement with Government, 
it might be declared that on revision of Settlement such leases shall he 
upheld, and the amount of assessment shall not be raised unless it shall 
clearly appear that the land is no longer occupied for the purpose for 
which it was leased. 

I have the honor to be, &c., 

A, J. M. MILLS, Civil Service. 


Calcutta^ the \Zth Febmary^ 1850. 
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No. 10. 


From A. FOKBES, Esq., 

To THE SECRETARY to the SUDBER BOARD op REVENUE 

Fort William. 


Dated Pooree, the 13/A February, 1850. 


Sir, * 

J have the honor to acknowledge the receipt of your letter. 
No. 21, dated 1st February, 1850, which reached^e late on the 10th 
instant. 

2. I cannot gather from Mr. Mackenzie's application what the exact 
nature of his pottah may be ; and it occurs to me that it entirely 
depends on the nature of his pottah, whether he is protected under 
existing laws or not in the first place; and in the second, if he is not, 
whether it is expedient that he should be. 

3. Section XXVI. of Act I. of 1845, gives the purchaser at a sale 
for arrears of Revenue the power of enhancing at discretion (anything 
in the existing Regulations to the cont](rary notwithstanding) the rents 
of all under-teuures in the Estate, and of ejecting all tenants thereof. 

4. I do not take the meaning of the word under-tenure to mean 
the land cultivated by a ryot, or in English, the actual cultivator of 
the soil ; but the tenement of a person between the ryot, or actual 
cultivator, and the actual proprietor who pays the Revenue to Govern- 
ment. 

5. Neither again do I think that the fifth exception of Section XS^yi. 
can be held to apply to the actual cultivator of the soil. The word farmer, % 
as used in Revenue matters, and in the Regulations, invariably refers to 
some person between the actual proprietor and the cultivator : and in 
no instance does it apply, or can it be held to apply, to the actual culti- 
vator. The cultivator, in fact, is as distinct from the farmer, as the 
payer of the hearth-money in England used to be from the farmer of 
the hearth tax. 

6. If Mr. Mackenzie is a farmer of rents, whether he takes the rents 
in lj.iud or money, if he does not cultivate and plant, and otherwise tend 
and take care of the Date plantation, and extract tlie juice of the trees 
through his own labourers, and with his own capital, but sub-lets the 


T 
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land to a number of ryots, wlio plant it and extract the juice of the 
trees w'ith their own capital, and deliver it to him under contract ; then 
I conceive he can only claim protection under the fifth exception of 
Section XXVI., and I cannot see that he has any claim to extraordinary 
indulgence, more than any other farmer, 

7. If, on the other hand, Mr. Mackenzie has taken the land into 
his own cultivation, has planted the trees, and continues to weed and 
manure the land, and to extract the juice of the trees at his own cost 
and risk, without any person of any description intermediate between 
him and the soil, then I conceive his jot or chas, in English the land 
in his own cultivation, is secured to him by the thir^ exception of 
Section XXVI. as a koodkasht ryot, whose rent is assessable 
according to fixed rules under the liegulations in force. 

8. It is impossible, I conceive, to put any other construction on tlic 
Section. The five exceptions cannot, I conceive, be so construed as to 
confer on the purchaser any greater power than is actually given in 
the body of the Section ; and if the body of the Section be taken by 
itself, it confers power to rnhance the rents at discretion, and eject the 
tenants of undcr-tenurcs alone. 

9. Many words of great importiuicc in the Section are certainly 
of doubtful meaning, but no Court could, I imagine, so misinterpret 
them as to hold that the power of enhancement at discretion and eject- 
ment extends to every ryot on the Estate, who did not receiv e a pottah 
at the Perpetual Settlement, and thus confiscate the rights and claims 
and titles of all those who may have sunk their capital (how^ever 
trifling in amount in some cases that may appear), under the protection 
held out to them by Regulation VIII. of 1793, Sections LI'W. to LIX. 
and^Sections VI. and VII. of Regulation IV. of 1794. Nothing but 
the rescission of those laws, accompanied by a most clear and positive 
enactment, can relieve the purchaser of the obligation he is under, of 
renewing the leases of the actual cultivator ; or can deprive the actual 
cultivator of the security those laws guarantee to him. Neither is there 
anything in Section XXVI. that can be held to deprive the Zemindar 
of the necessary authority to take due measures for the cultivation of 
the soil, as heretofore, by withholding from the cultivator the security 
that has from time immemorial been extended to him. 

10. If then Mr. Mackenzie holds a pottah as a koodkasht ryot, 
he will he entitled, under Sections VI. and VII. of Regulation IV, of 
1791, to a renewal of the pottah in the event of its cancellation, by the 
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sale for arrears of Revenue of the Estate, at the Pergunnah rates for 
similar land at the time the pottah was granted; or, should there be no 
Pergunnah rates, or should the rule of Pergunnah rates not apply to the 
land in his cultivation, then the Civil Court will decide the terms of the 
renewal of the pottah according to justice, equity and good conscience, 
under Section XXI. of Regulation III. of 1793. 

11. I can hardly conceive any new law necessary, because the 
protection the law already affords appears to be so very complete. If, 
however, capitalists are really and generally deterred from sinking 
money in the actual cultivation of the soil from the doubtfulness of the 
meaning of oertain words iu Section XXVI. of Act I. of 1845, 
a declaratory Act should be passed, more distinctly to define the 
real meaning and purport of that Section, and to set their doubts and 
fears at rest. 

12. The declaratory Act might state that the words koodkasht 
and kudeemee arc not intended to have a restrictive meaning, but that 
the exception is intended to include all ryots and actual cultivators of 
the soil, who, under Sections LiIV. to LiIX. of Regulation VIII, of 
1793, and Sections VI. and VIL of Regulation IV. of 1794, are entitled 
to have their *^ottahs renewed. Should, however, a declaratory Act 
be passed, I think the expediency of rescinding or modifying the 
fifth cxceijtion is worth consideration. Smuggling a petition into the 
Collector’s office ought not to afford validity to a lease. 

13. T consider it unnecessary to state my reasons in detail for not 
granting further protection to middle-men (persons between the 
cultivator and the Zemindar), on the pretext of their being capitalists, 
and mak||||^ advances to the actual cultivator. It would obviously lead 
to frauds on the purchasers, and foster and perpetuate a most oppressive 
system : as the middle-man would practice every art to keep the 
cultivator iu debt, that he may continue to receive the produce of the 
particular crops that the cultivator is compelled to grow. 

I have the honor to be, &c., 

A. FORBES. 

Pooree, the 13/A February, 1850. 
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No. 11. 


Fkom a. sconce, Esquire, 

Chittagong, 

To G. PLOW DEN, Esquire, 

Secretary to the Sudder Board of Revenue, 

Fort W'illiam. 

Bated the 19/// February, 1850. ' 

Sir, 

1 have the honor to acknowledge the receipt of your 
letter. No. 21, dated 1st instant, with its enclosure. 

2. Upon the Mdiole it seems to me that the rule laid down in the 
5th Clause, Section XXVI. Act I. of 1815, describes properly tlic kind 
of lease which should be protected against the claims of a new Zemin- 
dar, in the event of the Estate within which it is situated being sold for 
arrears of Revenue, that is a farm granted in good faith, at a fair rent, 
and for a specified area. I speak now merely of the lease itself, not of 
the period for which it is granted, nor of the method by which its 
authenticity should be ascertained. The Legislature, I think, cannot be 
recommended to pass a law for the benefit of Date-tree cultivation 
only ; while, as stated in the 2nd para, of your letter, the general 
improvement of agriculture s|j|ould be an object of paramount solicitude 
in the estimation of the Government, 

3, The bane of the landed interest in India, that is, of all those w ho 
are primarily interested in the land, the landholders on thlPone part 
and the actual cultivators on the other, is the creation of sub-tenures 
for the benefit of those who seek to lease rents, not lauds ; who speculate 
upon the opportunity they may be enabled to command of realizing 
extortionate rents ; and who, being neither landlords nor cultivators, 
are permitted to absorb such an amount of the profits of the land as is 
calculated to paralyze the efficient operations of those with whose pros- 
perity the prosperity of the entire country is most nearly identified. 
We require no law to facilitate farms of rents ; but, on the other hand, 
as it must always happen that ryots of laud already in cultivation w ill 
be found located within the areas wliich intending farmers, whose object 
is either to clear w^aste land or to cultivate more profitable products, 
may w ish to lease, it is perfectly just to recognize, and it is perfectly easy 
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to distinguish^ such cases fron* others in which a permanent interme- 
diate interest is sought to be alienated. 

4. I thinks therefore, that we should not define by a law what kind 
of leases should not be granted j I would entertain all applications for 
farms granted in good faith, at a fair rent, and for specified areas ; but 
as the power of a veto would be reserved to the executive authorities, 
to whom notice of the proposed farms is given, they should have ample 
opportunity of declaring the principles by which their assent would be 
governed. 

* 5. It appears to me, that it is desirable to restrict the duration of 
leases. I would not uphold a lease for any period of time that the 
parties might choose to covenant. I would not create an interest which 
would be next thing to permanent. Take the strong case put by Mr. 
Mackenzie. Date-tree cultivation yields nothing for seven years : but 
after thirty years the plantation begins to wear out ; T think in such a 
case it is enough to secure to the Date-tree farmer the produce of his 
first plantation, and I would couple the renewal of his trees, with a 
renewal of his lease. Instead of a term of twenty years, as the law now 
stands, I would extend it to thirty-five years. We have not now to 
consider how we should best distribute the proprietary interest in 
Estates ; but retaining the right of property, and the profitable interest 
of property as they are, we would wish to transfer to an enterprising 
lessee the influential control of certain lands for a period which would 
be*^ sufficient to compensate him for his energy, his risks, even his 
immeasurable anxieties and his outlay of Capital. 

6. Tenant-right is a different matter. We too may have tenant- 
right. '!l^e right of a koodkasht ryot is a tenant-right. The right 
of a jungleboorec occupant is a tenant-right. Our laws speak *of 
koodkasht ryots as if they held under a succession which, like Jacobis 
ladder, reached up to the clouds. Whereas in truth, now, as at any past 
time, a koodkasht right is susceptible of being created. I see no 
objection to granting to any man the right of liercditarj’^ occupancy, 
wherever he may covenant to clefir and cultivate land which has hitherto 
remained profitless and uncleared. It signifies little by what name we 
designate him, provided we define his tenure as to its area, duration and 
assessment ; for even as regards assessment, I think a maximum rate 
may safely be guaranlced to a party who is the first to educe produce 
and profit from the soil. And in the event of the public sale of the 
Estate within which a nc^ tenure of this kind had been constituted, it 
would be sufficient to give the purchaser the privilege of re-opening the 
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Settlement, provided the proportion stipulated to be cleared within a 
fixed but liberal period, had not been reclaimed. And again I would 
rather give two small tenures to one man than one large tenure. This 
would be more likely to limit a man^s ambition to his means. 

7. The foregoing remarks refer to the nature of a farm, and its 
duration. It is also important to determine by what means the osten- 
sible terms shall be open to be reviewed, and if need be, disallowed- 
Taking Mr. Mackenzie’s application as a basis to remodel our law 
upon, and as a sample of the capabilities of the Mofussil, and of the 
openings for enterprize and capital, we should in the first instance talce 
care to guarantee a secure tenure. My idea is, that the sanction of the 
Executive Government to the constitution of a lease should supersede, 
w'ith those exceptions only which can be specially defined, the revision 
of its conditions by the Civil Courts. Take, for instance, the term used 
in the present law, fair rents.” If it were a question whether the 
rent payable by. a farmer were fair or unfair, I would have this deter- 
mined at the commencement of the lease, not after it had run ten or 
fifteen years. It might be declared that all leases which it is intended 
should survive a sale, shall he based upon a specific measurement, upon 
a Schedule of assets, and upon a return of five years’ collections. These 
papers would remain a public record. And it might be provided that 
any suppression to the amount of (say) 10 per cent, should, if taken into 
court within (say) ten years of the date of the lease, entitle a i)urchascr 
to have it annulled. But I can hardly conceive a Civil Court assumiilg 
judiciously the exercise of the jurisdiction with which Clause 5, Section 
XXVI. of the present Sale Law invests it, and determining consistently 
what was or was not a fair rent. If it be a mere choice of trouble, cer- 
tainly it would be far better, if the Board, or Commissioner, or Collector 
saw good reason to distrust the Returns submitted to them, to require a 
detailed measurement and local investigation of the assets of the pro- 
posed lease, before it was agreed to ; rather than to postpone these 
inquiries to a period when it might be impossible to satisfactorily deter- 
mine what r^as the position of the farm, ten or twenty years earlier. 

8. The present law^ is too timid. It permits the Collector to object 
to a lease, and after that ordeal, it permits the Civil Court to catch up 
what the Collector let go. I would rather require the Collector (under 
the control of the Commissioner and of the Board)^o allow or disallow ; 
he is, or ought to be, or at any rate the public interest will justly 
presume that he is, competent to determine wlj^ther the condition of the 
lands proposed for the lease is such as it is represented to be ^ and being 
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specially alive to those cases in which farmers were mere substitutes 
for tehseldars^ and acting under such instructions as prudence 9nd 
future exjfferience may suggest, I think the Collector’s acceptance of a 
lease should secure its continuance for any period within thirty-five 
years. I do not say that in no case should a farm of rents he permitted 
to outlive a sale ; but, putting mixed cases aside, that is leases of rents 
together with abandoned and uncleared land, I can well conceive that 
the Board would be justified in refusing to acknowledge a lease which 
alienated to a farmer more than a fair percentage. And sometimes 
it might happen, in considering a lease tendered for acceptance, if it 
should appear that the limits of the farm comprised a large share of 
the Zemiudarec, the Board (or the authorities acting under the Board) 
might find it necessary to require the Zemindar to exhibit a schedule of 
the entire assets of his Estate. It should, at all events, be well under- 
stood that no provision corresponding with Clause 5, Section XXVI. 
Act I. of 1845, is needed either, to facilitate the collection of rents or to 
enable Zemindars to forestall rents by alienating, for a consideration, the 
annual profits of a long future. 

• 9. Again Clause 5, Section XXYI. Act I. of 1845, permits a farm 
to be quashed in the Civil Courts provided it shall not have been granted 
in good faith,” It is not clear what this expression good faith” here 
means. A farm granted at a low rent may still have been granted in good 
faith. And possibly a farm granted at a moderate rent may have been 
granted in bad faith. If the term do not refer to the amount of rent 
agreed to between the parties, it may possibly refer to fictitious farms ; to 
farms granted ostensibly to the lessee, but really to or for the benefit of 
the lessor. Should this be the meaning of the term, it would be prefer- 
able to define in totidem verbis, in the body of our law, an illegality which 
shall be deemed sufficient grounds for annulling the farm. A somewhat 
similar provision already exists in Section XXIX. By that Section no 
Zemindar who re-purchases his Estate can quash under-tenures, . Here- 
upon on under-tenant must lie the onus of proving, that not the 0||pnsible 
sale purchaser, but the late prbprietor, is still in possession of^he Estate. 
In the same manner I would provide that no farm granted by a Zemindar 
for his own benefit, or for the benefit of his heirs, successors or representa- 
tives, should survive a sale for arrears of Revenue. We might not by 
this provision succeeS in discovering and quashing every lease which in 
the meaning of the law we should hold to be granted in bad faith ; but 
we should impose an efficient check upon irregular practices. 



( U4 ) 


10. It will be understood that I recommend this extension of Clause 
b. Section XXVI. only upon the proviso that the Board are prepared to 
undertake an efficient revision of the terms upon which the i^ses ten- 
dered for the acceptance of the Revenue authorities, are*based. Par- 
ties tendering a lease for acceptance should be prepared to submit 
simultaneously a specific statement of the area of the proposed farm 
grounded upon an actual measurement ; a detailed return of its rent, 
assets, and jumma-wasil-bakees for five years; and it should still be 
optional with the Board to direct any farther investigation they may 
consider necessary. This wholesome rule would interpose no obstacle 
to the enterprize of a farmer, who should desire to acquire land with the 
excellent object set forth by Mr. Mackenzie. On the contrary, it is the 
declared design of efficient preliminary inquiries to secure the continu- 
ance of a lease for the period stipulated. 

11. In the fourth para, of your letter you observe that the Board 
are disposed tcMleclare leases to be good for the whole time they were 
granted, provided the terms of the lease were and continued to be com- 
plied with. This I think too indefinite to be compatible with security 
to the farmer. The rule could only be enforced when the written con- 
ditions were of the most positive kind. An agreement to clear and 
cultivate 2,000 beegahs within fifteen years, is definite ; and at the end 
of fifteen years, by measurement, it could readily be ascertained whether 
the agreement had been fulfilled. So, when a fiirmer covenants to plant 
1,00,000 Date trees within a fixed period, the number of trees planted 
within that period could be counted.^ I see no objection to such con- 
ditions being prescribed, and (with allowances for unexpected difficulties) 
being enforced; but very many cases must arise in ‘which it would be 
impossible, certainly inexpedient, to define what kind of products 
should be cultivated, or to tie up the hands of a farmer throughout the 
vicissitudes of a long lease. Even as regards Date trees, a farmer would 
not be able always to do as he wished. His planting operations would 
frequ^tly depend upon his success in conciliating the ryots, and upon 
their agreeing to abandon the annual crops to which they have hitherto 
been accustomed, and to substitute a new article of cultivation, which 
for seven years could give them no return. 

12. Perhaps the following points exhibit the most important matters 
to be provided for in a new law. 





(1.) Leases for tliirty-five years (renewable* for a further period of 

•This renewal may be just in y®”"® originally agreed 

])ate-treecuitivation,aTidfV»rihore- upon, sliould HO sale for arrears occur 
claiminj? of waste laiul ; no other 

ease occurs to mo in which 35 years Within fifteen years from the date of such 
luied be cjxccedod. 

(2.) Application of parties to be accompanied with papers of a specific 
measurement; details of junimas payable by under-tenants aud return 
of five ycavs^ collections. 

(3.) Collector shall be bc^id to allow or disallow the protection of 
special law. 

(4.) Sudder Board of Revenue shall publish Bye-laws, by which the 
proceedings of Collector, and the exercise of their own authority, shall 
be guided. 

(5.) Leases may be registered at option of parties, not beyond one 
month of sanction of Collector : but applications for lease to be notified 
to Collector by both particle. 

(6.) Provided that no farm shall survive a sale for arrears of Revenue, 
on its being proved in the Civil Court that it was granted by the late 
Proprietor for his own benefit, or for the benefit of his heirs, representa- 
tives, or successors. 

(7.) And provided no farm sanctioned by Collector shall stand after 
a sale for arrears, on its being proved in a civil suit, instituted within 
ten years of date of lease, that the measurement jumma or realized 
collections were misstated to the extent of 10 per cent. 

13. Ill this abstract I have said nothing of junglebooree clear- 
ings ; but I see no objection to specially provide that tenures granted 
by a Zemindar for unreclaimed land shall be hereditary tenures, not 
aunulablc by a sale for arrears, and assessable in the event of a sale at 
no higher rate than the rate of Rice lands. For. the reason already given, 
iiowcver, I would not so sanction large tracts in one grant ; and as a 
matter of course, it would be a necessary condition that within a fixed 
period a certain portion should he under cultivation. 

. 14. My experience has been gathered within so contracted a 'sphere, 

that 1 fear I may have omitted many circumstances that affect 
the Districts where a more profitable agriculture has been already 
introduced. And, such as it is, 1 submit this letter, perfectly sensible 
how much discussion and fuller knowledge will strike out what is 
imperfect, from the suggestions which I have ventured to make. 

I have the honor to be, &c., 

Chittayong, the HIM February, I8o0. A, SCONCE. 
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No. 12. 


YiiOM 11. H. MYTTON, Esq., 

Officiating Commissioner of Dacca. 

To THE SUDDER BOARD op REVENUE, 

Fort William, 

ifiked the \th March ^ 1850. 

Gentlemen, 

I have the honor to acknowledge receipt of your 
Secretary’s letter No. 21, of the 1st ultimo, asking my opinion on tlie 
subject of Mr. Mackenzie’s letter to Government respecting Date 
Cultivation. 

2. The subject, as your Board justly remark, is one of importance, 
but I am inclined to think that a Court would uphold bond fide leases at 
fair rents for Date, Cocoanui , Betelnut, Coffee and Mulberry plantations, 
under Clause 4, Section XXVI. of Act I. 1845. These lands would in'* 
Settlement jiapers be recorded as Baghaty^ the Persian word for 
“ gardens,’’ which arc protected. Moreover the Clause protects leases 
for clearing of jungle or like beneficial purposes, and if the plantations 
w’^ere considered not strictly to come under the head of gardens,” 
they might (provided the rent were fair) be considered “ benciicial.” 

3. If I am wrong in my constructions, I think that there can be 
no objection to enacting that a protection similar to that granted under 
Clause 4, Section XXVI. of Act I. 1843, and on the same conditions, 
shall extend to leases for Date and other similar cultivation requiring a 
loug period to bring to profit. The proposal contained in your 4th Para, 
does not provide as a condition of the lease being upheld, that it be at 
“ a fair rate,” which is essential to the security of the Revenue, and which 
is one of the conditions of protection under Clause 4, Section XXVI. 

I have the honor to be, &:c., 

R. H. MYTTON, 
Officiating Commissioner of Revenue^ 

Commissioner’s Oppice, Dacca Division, 

Dacca ^ the 4tth March, 1850. 
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No. 13. 

Fro<»JOHN S. TOllRENS, Esq., 

To GEORGE PLOWDEN, Esq., 

Secretary to tlie Board of Revenue, 


Dated the \Zth March^ 1S50. 


Sin, 


I have tlie honor to acknowledge the receipt of your 
letter to my address of the 1st ultimo. No. 21, w^ith enclosures, and to 
sulftnit to the Board thatit appears leases of the nature contemplated 
by them could only be given, with full security to the Revenue, in all cases 
which might arise, under the conditions specified in Section XXVIII. 
Act I. of 1 8 15. With these conditions duly provided, I think there could 
be no objection to allow Proprietors to grant leases for the purpose of 
plantations and agricultural improvements, which should not be affected 
by sales for arrears of Revenue, so long as the bids covered the amount 
of the arrear for which the Estate of the Proprietors was advertised. 

It might also afford security to the holders of leases of the kind, if 
distiTict instructions were issued to the Collectors, to receive from any 
of them the full amount of arrears due on any Estate, within a reasonable 
time after the last day of payment, and after the amount thus due had 
been ascertained and declared, as I have known cases in which Proprie- 
tors have endeavored to keep parties interested in the preservation of an 
Estate from attachment and sale, in ignorance of their default on the last 
day, in the hope that a tender of payment would n«t be subsequently 
received by the Collector. 


1 have the honor to be, &;c.. 


Calcutta, 

The ISth March, 1850. 


JOHN S. TORRENS. 
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No. 14. 


From C. T. DAVIDSON, Esq. 

Collector of Tirhoot, 

To G. PLOWDEN, Esq. 

Secretary to the Sttddet' Board of Revenue, 

Fort William. 

Dated the \(jth March, 1850. 

SlR^ 

I have the honor to acknowledge the receix^t of your letter. 
No. 21, dated the 1st ultimo, transmitting copy of a letter, addressed 
by Mr. J. Mackenzie of Jingergatcha, in zillali Jessore, to the Secre- 
tary to Government, seeking special protection in favor of Date Cultiva- 
tion, agaiiSt the power conferred under Section XXVI. of Act I, of 
1845 on Purchasers of Estates, sold for arrears of Government llevenuc, 
to cancel leases and enhance the rents of all under-tenants in such 
Estates, and desiring me to state my opinion on the subject of Mr. 
Mackenzie's application, and whether any objections to a compliance 
therewith affecting the Kevenue occur to me, 

2. There can be no doubt that Date Plantations can never be held 
to come within the exceptions enumerated in the fourth Clause of 
Section XXVI. To the questions whether special protection should be 
afforded to Date and other similar cultivation, and if so, in what way 
and to what extent, I would "submit in reply that further protection 
than that now afforded by Act I. of 1845, appears to me to be unneces- 
sary, In the first place. Clause 5 of Section XXVI. secures bond fide 
leases on fair renti for twenty years. This period alone would give the 
Date planter, according to Mr. Mackenzie's communication, about four- 
teen years^ usufruct, after the trees had come to maturity ; and secondly, 
it appears to me a qi||^tion whether, in the event of the existence of a 
longer lease, the provision contained in the latter part of Section XXVII. 
does not effectually protect under-tenants againstthe contingencies appre- 
hended in the 8rd and 4th paras, of Mr. Mackenzie’s letter. But even 
admitting that twenty years is the extent of positive security afforded by 
the law, still Section XXVII. gives the Government power, when it shall 
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seem proper, to cause an Estate to he sold subject to the ICi'lSCS dnd Bn- 
gagements entered into by the Proprietor in possession, or bis prede- 
cessors ; and there can be no doubt that in a cas<f such as that put by 
Mr. Mackenzie, the Government would, on the recommendation of 
the Board, most willingly exercise this power. 

3rd. In regard to objections atfecting the Revenue, I can only 
observe, that if the Date Cultivation is to be confined to sandy and 
other soils, which but for this cultivation would be otherwise barren 
and unproductive,” and in which Mr. Mackenzie states it flourishes 
‘‘ best,” none present themselves to me ; on the contrary, increased 
means for discharging the Government Revenue are likely to be 
provided. 

I have the honor to be, &c., 

C. T. DAVIDSON, 

Collector, 


Tirhoot CoLnKCTORsiiir, | 
lG//i March, 1853. j 


No. 15. 

From JAMES ALEXANDER, Esq., 

Officiating Judge of East Burdwan, 

To G. PLOWDEN, Esq., 

Secretary to the Budder Board of Revenue, 

Fort William. 


Dated the 1st April, 1850. 

Sir, 

I have the honor to acknowledge your letter. No. 34, dated 
March 22nd, 1850, together with its enclosure. The Board, in the third 
paragraph of their letter, dated February 1st, 1850, have recorded their 
opinion that leases for Date Plantations are not protected by the provi- 
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sions of Clause 4, Section XXVI., Act I. of 1845, and propose the question 
whether leases for this and similar purposes are entitled to special 
protection ; and, if so, in what way and to what extent the protection 
should be granted. It would undoubtedly be of great moment to give 
legal sanction to the creation of such sub-tenures as may secure to the 
tenant-cultivator his possession of them, until he is repaid by the 
produce from them for his outlay. 

The difficulty experienced by a landlord in obtaining advances on 
the security of his property, renders it very necessary to exercise caution 
in granting protection to leases, because by the sale of them a means 
will at once be offered to him of anticipating his revenues, by receiving 
his rents in advance. I presume that the Board do not conceive that 
leases for Date gardens would be protected by Clause 4, Section XXVI., 
Regulation I. of 1815, because their extent would deprive them of the 
character of gardens ; it is this same extent which appears to me to 
open the door to fraud. Presuming that a plantation might consist of 
from one to three hundred bcegahs, there will be notliing to prevent 
the constnution of Talooks under* the guise of leases for plantations ; 
and although the law stipulates for the bond fide employment of the 
land for the purposes for which it was leased,** yet purchasers will 
always fear, lest in their endeavour to set aside fraudulent leases, they 
may be met with assertions that the land is employed for the purpose 
for which it is leased, and thus the question of whether the lease is 
fraudulent or not, may be reduced to a mere matter of opinion. It wdll 
be possible to antieij^ate this evil, by ruling that not only a lease must 
be registered, but also a specific undertaking on the part of the in-com- 
ing tenant to perform certain works in each of the first few years of his 
lease, the failure of such performance to void the lease. In order to 
regulate these undertakings, some previous acquaintance with the subject 
would be necessary, but wherever enclosure of the part leased could be 
insisted on as a preliminary measure, without any great and unnecessary 
outlay of capital or loss of ground, it would be a condition of the utmost 
importance. In the absence of actual enclosure, the most careful speci- 
fication of external boundaries^ would be imperatively necessary. It 
would of course be understood that the most liberal construction should 
always be put on these undertakings, and that leases would not be 
voidable from any variations from the original specification, unless such 
variation plainly indicated a fraudulent intent to avoid the fulfilment 
of the original conditions of the lease. 
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The duration of leases granted under this precaution, might safely be 
left as matter for adjustment between the parties interested. 

I am clearly of opinion, that a law empowering such leases, would 
materially benefit the country ; first, as giving stimulus and encourage- 
ment to the outlay of capital and employment of labor ; secondly, as 
creating a new species of security on which capital might be advanced ; 
thirdly, as increasing the amount of exports. 


I have the honor to be &c.. 


' ZiLLAH East Burdwan, ) 
The Ist ApHl^ 1850. ) 


JAMES AT.EXANDEB,, 

OJficiatifiif Judge. 


No. 16. 


From the SUPERINTENDENT and REMEMBRANCER op 
LEGAL AFFAIRS. 

To THE SECRETARY to the SUDDER BOARD op REVENUE. 

Dated the \^th April, 1850. 

Sjk, 

I have the honor to acknowledge the receipt of your 
letter. No. 14, dated the 1st ultimo, with its enclosures, and in obedience 
to the request contained in it, that I would state my opinion on 
the subject of the papers then forwarded to me, particularly with 
reference to the modification suggested by Mr. Mackenzie, of Clause 4, 
Section XXVI. of Act I. of 1845, I have the honor to submit the 
following remarks. • 

2. Mr. Mackenzie complains that he and others engaged in the 
plantation and cultivation of Date trees in J essore and the neighbouring 
Districts,* have been prevented from extending that cultivation so widely 
as they otherwise would have done, by the uncertainty of the tenure of 
land ; he represents that the Date tree does not yield juice fit for the 
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nianufjictiirc of Su^ar until about seven years after it has been planted, 
and that it continues to yield produce from thirty to fifty years ; that 
the planter can procure lands for the planting of Date trees only by 
taking pottahs from the Zemindars ; that by the law, as it at present 
stands, these pottahs, after the sale of the Estate in which the lands are 
situated for arrears of Revenue, are liable to be cancelled by the new 
purchaser, and the lands may be re-assessed by him at his discretion ; 
that this power places the property of the planter entirely^ at the 
Zemindar^s mercy, and is destructive of all agricultural improvement ; 
that the extension of Clause 4, Section XXVI. of Act I. of 1845, to 
Date Plantations, &c., should it be determined that they are not included 
within the terms used in that Section, or the extension of Clause 5 of 
Section XXVI. of||||Le same law* to these engagements, so altered as to 
render the leases good so long as the lands remain under Date cultiva- 
tion, with the security offered by registry ^d the approval of the Col- 
lector, would afford to the planter the necessary security, and not in 
any way endanger the Government Revenue ; would cause also a great 
increase in the planting of Date trees, and the manufacture of Sugar, 
increase the demand for labor, raise wages, and thereby improve 
generally the condition of the agricultural community. 

3. The request contained in Mr. Mackenzie's letter, is not new. 
The propriety of allowing as a general rule all bond fide leases granted 
by Zemindars to stand, notwithstanding the sale of the Estate in which 
the lands were situated for arrears of Revenue, provided that the 
Government Revenue did not suffer by such a course, was discussed 
when the provisions of Act XII. of 1841 were under settlement, and 
found an advocate in the then Secretary to Government ; for reasons, 
however, with which I am unacquainted, the scheme was not carried 
out, and the law just cited was enacted, substantially the same witli that 
now in force, viz.^ Act I. of 1845. 

4. The subject may be divided into two sections, the one legal, 
the other economical ; the first embraces the question whether under the 
law as it at present stands, the tenures alluded to by Mr. Mackenzie 
can be considered to fall withitf Clause 4, Section XXVI. of Act I, of 
1845 ; the second involves the consideration, whether, granting that all 
Mr. Mackenzie's statements are correct, it is advisable so far to modify 
the system of land tenures established, whether for good or evil is 
not now the question, at the Decennial Settlement, as to accede to the 
proposal contained in that gentleman’s letter. 
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5. In considering the legal division of tlite subject, the only 
diniculty that occurs is the laying down with legal precision the mean- 
ing to be attached to the word garden. The term is one that pervades 
the Regulations ; we meet with it first in Section VITI. of Regulation 
XLTV. of 1793, then again in Section XXX. of Regulation XI. of 1822, 
whence it was continued on in Clause 4, Section XXVII. of Act XIT, 

•of 1841, and in Clause 4, Section XXiTI. Act I. of 1845 : in all these 
placeaiKthe word alone is used, and no assistance is afforded in deter- 
mining the exact sense in which it was used by the Legislature ; in the 
absence, therefore, of any proof that the word was used in a technicai 
sense, its ordinary meaning must be attached to it, which would seem 
to bo a piece of ground, of greater or less extent, enclosed and cultivated 
with herbs or fruits. This definition excludes, i(|||||^ill he observed, all 
plantations of trees bearing produce which requires a process of manu- 
facture ere it can bo rendered fit for the use of man, and of course will 
exclude the plantations alluded to by Mr. Mackenzie. 

6. It is, however, to be remarked, that by Section XXV IH. of 
Act I. of 1845, the local Government has the power, when it shall seem 
proper, at any time before a sale for arrears shall have been actually 
made, to direct it to be made, subject to all leases, assignments, or 
other encumbrances with which a proprietor in possession, his ancestors 
or predecessors, may have burdened his Estate, or to such of them* as 
shall appear proper ; though, therefore, this law does not give the perfect 
security required by Mr. Mackenzie, but grants as an indulgence that 
which is now sought to have I’ccognizcd as a right by statute ; still, if 
leases of the nature of those under review can be shown to the Collec- 
tor satisfactorily to have been granted in good faith, and at fair rents, 
there can he little doubt but that Government would make use of the 
powers entrusted to it under this law. There is, therefore, no practical 
hardship in tm law as it at present stands, though of course leases 
protected by indulgence, are less saleable in the market than those 
protected by acknowledged right in the Statute book. 

7. As, then, the general law of protection by right, as it at present 
stands, would seem not to include plantations of the nature of that 
specified by Mr. Mackenzie, it remains to inquire whether, on economi- 
cal principles, it would be expedient, considering the circumstances of 
this part of the country, to extend it to them. 

8. Th|it Mr. Mackenzie's proposition might be acoeeded to with 
such limitations and provisos as would seq^e to Government its Revenue, 

w 
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may be allowed, and Houbtless the experienced Revenue Officers, whose 
opinion has been solicited, will have so advised the Board; to them, there- 
fore I leave this portion of the subject, simply observing that the ques- 
tion whether Government will be able, under a certain state of things, 
to secure its Revenue, though a matter of great Importance to Govern- 
ment, is independent of the economical part of the question, which 
embraces a consideration of th# laws of property as they have existed* 
in the Lower Provinces for a period of sixty years. m 

9. It is not open to any one at the present time to discuss the ques- 
tion as if it were res Integra, The system established at the time of the 
Decennial Settlement may be good or bad, that is not now under discus- 
sion \ that Settlement, with all its deficiencies, must be taken as a fact of 
more than half a c^tfkry^s duration, and the question remains whether, 
with this fact before us, it is expedient so far to interfere with that Set- 
tlement, and all its subsequent arrangements, as to accede to the propo- 
sition now made by Mr. Mackenzie. 

1 Under the Decennial Settlement, as is well known, the right of 
property in land in the Low er Provinces, was declared to be with the 
Zemindar, and certain parties had by Statute, as against the Zemindars, 
rights of occupancy of their lands at fixed rates ; the Estates of the 
Zemindars were hypothecated to Government for their Revenue, and 
w^e liable to sale for any arrears of Revenue accruing on them ; in the 
event of such a sale, all leases granted by the out-going Zemindar, and 
unprotected by the Regulations of 1793, fall, and the Estate comes into 
the possession of the new purchaser in exactly the same condition as to 
encumbrances, as it was in at the period of the Settlement. 

11, Such was the theory, and practice was strictly conformable to 
it up to the period of the enactment of Act XII. of 1841, when a Clause 
was inserted in the law, protecting bond fide leases at fair rents for 
twenty years, which had obtained the sanction of the Collector ; this 
Clause has, I am given to understand, in most districts, been a dead 
letter, so that its practical effect may be considered as nothiug, 

12. Keeping then in mind the theory and practice of the law now 
existing, it seems to me that the three following propositions may be in 
general terms asserted : 

Firsts — ^That no interference should be sanctioned by law with the clear 
indubitable right of every landlord to let his own land on his own terms. 
Secondly , — ^That the ten^i^ncy of the law should be to encourage the 
granting of leases for such teri^ as will promote good cultivation. 
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Thirdly 3 — That in the event of a tenant being ousted from his land 
under the operation of the Sale Law, the out-going tenant should have 
againi|jb the in-coming Zemindar a right to compensation for the outlay 
made by him for which he has not received a remunerating I’eturn, and 
the benefit of which outlay wdll, in the end, appertain to the Zemindar. 

13. To the first of these propositions little or no objection will, I 
apprehend, be offered. That Government has the power of limiting, 
whensoever and howsoever it pleases, the conditions under which the 
rights of property may be exercised, is undoubted, it is only here contended 
that after these conditions have been once determined, nothing but a 
strong necessity should move the Legislature to an interference with that 
system which its own previous acts have, if not created, at least 
encouraged; and the reason for this non-iriterfijSteuce is clear; the 
relations between landlord and tenant become much more intimate 
than they would be were cither party looking to the Legislature for the 
definition of its rights ; those rights are, or should be, in these Provinces, 
founded on mutual interest, and the good-will which such a bond creates 
is, when realized, one of the surest marks of social happiness, if not of 
social progress. 

14. Indubitably, in this country, we do not see the full advantage of 

the system of non-interference ; circumstances, which it is needless he 
to detail, have tended to throw the responsible duties attaching 
landholders upon persons unworthy of exercising or incapable of 
appreciating them, and the result has been, that the most important class 
of the community, the ryots, have come to look upon the Zemindars 
simply as unreasonable demanders of rent, and aiders and abettors in all 
sorts of tyrannical practices ; no Government can expect immediate 
results from any act of its own ; time, however, and education will 
probably at last produce a race of Zemindars keenly alive to their own 
rights and interests, and equally so to those of others, and at the same 
time fully sensible of the«4uties which their station as landholders 
entails upon them. ^ 

15. The second and third propositions should be considered 
together, and when so considered seem to offer everything that can 
reasonably be demanded from the Zemindars. However complex a thing 
rent may be in England and other countries, here it is simply the price 
paid for the use of the land, which in all civilized societies partakes of 
the nature of a monopoly, though not of the ustrictest kind ; this price 
varies with the varying price of the produce of the land ; the greater the 
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demand for this is, unless production advances with equal steps, the 
higher w'ill be its price, and the larger the surplus profits out of which 
rent is paid, the higher therefore should bo Zemindar’s share these 
profits, in other Tvords of his rent ; by giving a tenant ejected by the 
laws in force aright of compensation against %ie Zemindar for capital 
expended, for which no adequate return has been made, a check is placed 
upon indiscriminate ejectment, and the tenant gains all that he has a 
right to ask for, viz,, a fair return for Ids money ; whereas by the adoption 
of Mr. Mackenzie's long leases, the advantages of increase of price, in that 
of Sugar for instance, would, for a long series of years, go altogether into 
the pockets of the leaseholder, and the present Zemindar, himself not 

a party to the lease,^ would be altogether 
deprived*^ of a portion of those profits to 
which he is justly entitled as a return for 


•This is written on an assump- 
tion that intermediately a sale tor 
arrears of Revenue has taken place. 


the use of his land 

1 1 do not here enter in. 


to details, as they would 
be out of place. 


16. If the law at present does not allow 
of compensation being granted in the mode above 
suggested, an Act miglitf be passed for the pur- 
pose, and no difficulty, it is apprehended, would occur in its preparation. 

17. It appears to me, therefore, that sound principle does not allow 
^f the introduction of Mr. Mackenzie’s long leases into the Dcccnnial- 
settlcd Provinces; but it may be said that, granting that it is opposed to 
principle, still the results to be obtained by the adoption of this system 
are such as to warrant its adoption. Doubtless the introduction of capital 
into the country is a great benefit, and if such an end could be obtained 
only by this scheme it might be w^orthy of immediate adoption ; but 
such is not the case in Jessore and other districts. English' capital has 
flowed into these under the operation of another system. In these dis- 
tricts and others in which the Date tree flourishes, that tree is considered 
the main stay of the ryot ; come what season may, the produce of his Date 
trees enables him tp pay his rent to the Zemindar. The planters have 
hitherto purchased the juice from the ryots, who, finding a steady de- 
mand for it, and good pay-masters, have, under the unvarying motive law 
of human nature, viz., self-interest, increased their Date plantations, with 
a view of meeting the continued demand; it is also for the Zemindar’s 
interest that these plantations should be increased, for the certainty of 
the payment of rent on the ryot’s part depends in a great measure upon 
this increase : self-intereit, therefore, leads them to deal fairly with their 
ryots, and if a planter were to become a ryot, with or without lease. 
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tlierc is no valid ground for supposing that the same n|Bims would 
not be resorted to for the same end. I notice this point tM more par*- 
ticularly, for there runs through Mr. Mackenzie's letter an : assumption 
that tl^e Zemindars will act in a mode detrimental to their o4rn interests^ 
and this supposed line of conduct^ displayed in the ejectment of good 
tenants^ is made the ground for the proposal now under discussion. 

18. That therefore capital will continue to flow into this country 
under the system just detailed^ I have no doubt ; if however Planters 
were to become tenants generally, and to plant Date trees, I am strongly 
of opinion that leases for twenty years would amply repay them for any 
outlay during the first years of the plantation. These however are matters 
of calculation, and as I am not in possession of the data upon which the 
assertion is made that a twenty years^ lease would not give a fair return, 
it is useless to pursue this part of the subject further ; my impression 
is that the statement is incorrect. 

19. Altogether^ then, 1 am of opinion that in the Decennial-settled 
Provinces neither sound economical principles admit, nor the actual 
circumstances of the country call for, the introduction of fifty years* 
leases, but that the law as it at present stands, with one slight addition 
regarding compensation, is amply sufficient for the security of all classes 
of the community. 


Port William, 

The IZlh April, 1850. j 


I have the honor to be, &c., 

C. B. TREVOR, 

Supdl, and Remr, of Legal Affairs^ 


X 



No. 17. 


NOTE. 

In December 1849, Mr. J. Mackenzie, a considerable Indigo and 
Sugar planter in Jessore, presented a petition, in which he represented 
the difficulties that had to be contended with by himself and other 
parties engaged in the plantation and cultivation of Date trees, owing to 
the uncertainty of the law in respect to the effect which a sale for arrears 
of Revenue would have upon lands held under leases for this purpose. 
Mr. Mackenzie observed as follows : — 

The produce of Sugar from the Date tree has now become one of 
the principal staples of three or four large Districts in Bengal, and 
large as the extension of the cultivation has been in the last twelve 
''years, nothing but the uncertainty of the tenure of the land has 
" prevented its being enormously increased. ^ 

" You are aware that the Date tree does not yield juice fit for the 
" manufacture of Sugar, until about seven years after it is planted, but 
" that it will last from thirty to fifty years. The jdanter therefore 
" does not get any return until after the lapse of a long period, and the 
" expenditure of considerable outlay. The Date fiourishes best in sandy 
" and other soils, which but for this cultivation would be’ barren and 
" unproductive, and plantations would consequently be most effectively 
" made in isolated tracts, over a large extent of country. Under the 
" present system, the only mode by which a planter can procure lands 
" is^by taking pottahs from the Zemindar for specific areas, and though 
" these leases would be binding on any one inheriting the Zemindaree, 
" or becoming the proprietor by private purchase, still, in the event of 
" a sale for default . of payment of the Revenue, no pottah could be 
" drawn under existing Regulations that would prevent the purchaser 
" at such a sale from demanding rents for each tree, at such an exor- 
" bitant rate as virtually to take all the profit, and destroy the property 
" of the planter. 

" Though Government sales of Estates have not been frequent of late 
“ years, it is a contingency to which all holders of tenures under 
" 2^inindars are liable, preventing the investment of capital and any 
" attempt to permanently improve the country. Moreover it is far 
" from improbable that cases will occur when the Zemindar, seeing that 
" large tracts of land, formerly unproductive, which he had leased to 
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the Date tree planter, now yield a handsome return, may avail of 
the power wliich the Regulations afford, to cancel these leases, by a 
collusive transfer of his Zemin daree to his own relations or dependants, 
and which can be so easily managed by allowing the Estate to run 
into arrears of Revenue, without its being in the planter's power to 
prove the fraud, or at any rate not until after tedious and expensive 
litigation, during which time he would be deprived of his pr®J>erty. 
After some observations on the state of the law, Mr. Mackenzie 
proceeds : — 

In asking for a specific Regulation for Date tree lands, I ground 
my request on the fact that, whilst nearly all other crops are annual, 
“ so that the farmer reaps the fruit of his labours in one or at most 
“ two seasons, 4|lie Date requires many years before it gives any 
produce ; and certainty of tenure and undisturbed possession are 
essentially requisite to the planting being carried on to a large extent, 
‘‘and with vigour and efficiency. 

That even now it is a business of no trifling importance, the 
“ returns obtained by Government of its present extent amply prove ; 

and since unhappily the attempts to cultivate and manufacture Sugar 
“ from cane under European superintendence, and by improved machi- 
“ nery, have in every instance failed, it must be well worth while to 
“ encourage by every means the new and permanent source of supply 
“ which the cultivation of the Date offers. 

“ From the data given in Mr. Robinson^s ^ Sugar Planter's Manual,' 
and from the result of my own inquiries and experience, I feel confi- 
“ dent in stating that a beegah of suitable land planted with 10(|^Datc 
“ trees, w ould, when in full bearing, yield annually fifty maunds of 
“ goor, which would give one-third of that quantity, as the produce in 
dry Sugar or ^ pucka clieenee'. 

One acre would therefore produce upwards of a ton and three 
quarters of Sugar, which is considerably beyond the average which 
“ Sugar-cane yields in the West Indies and elsewhere; and even at a 
‘‘ lower rate of produce 3,00,000 beegahs of Date trees would give 
“ annually 1,50,000 tons of Sugar ; about half the consumption of 
Great Britain ; which would increase the exports of the article from 
“ this country from its present limit of eighteen lakhs of maunds to 
“ forty-five to fifty lakhs of maunds annually, reducing the price to 
“ the Home consumer whilst at the same time it in every way benefits 
" this country/' j*,. 
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Mr. Mackenzie asked for such a modification of Section XXVI. Act 
No, I. of 1845 as would specifically bring Date Plantations within the 


And it is hereby enacted that the purchaser of an 
Estate sold under this Act, for the recovery of 
arrears due on account of the same, in the perma- 
nently*settled Districts of Bex^al, Behar^ Orissa and 
Benares, ^^all acquire the Estate free from all 
encttmbraiRbs which may have been imposed upon 
it after the time of Settlement, and shall be entitled, 
after notice given under Section X. Begulation V. of 
1812, to enWnce at discretion (anything in the 
existing Regulations to the contrary notwithstand- 
ing) the rents of all under-tenures in the said Estate, 
aiid to eject all tenants thereof with lire following 
exceptions : 

Firsts — Tenures which wrere held as Istimraree or 
Mokurreree, at a fixed rent, more than 12 years 
before the Permanent Settlement. 

Secrnidlify — Tenures existing at the time of the 
Dectennial Settlement, which have notr been or may 
not be proved to be liable to increase of assessment 
on the grounds stated in Section LI. Regulation 
Vin. ofl793. 

Thirdly , — Lands held by koodhasht or kudee- 
mee ryots having rights of occupancy at fixed rents 
or at rents assessable according to fixed rules under 
the Regulations in force. 

Fmirthly , — ^Lands held under bond fide leases, at 
fair rents, temporary or perpetual, for the erection 
of dwelling-houses, or manufactories, or for mines, 
gardens, tanks, canals, places of worship, burying 
grounds, clearing of jungle, or like beneficial 
purposes, such lands continuing to be used for the 
purposes specified in the leases. 

Fifthly . — ^Farms granted in good faith, at fair rents, 
and for specified areas, by a former proprietor, for 
terms not exceeding twenty years, under written 
leases, registered w'ithin a month from their date. 
Provi^d that a written notice, specil^ing full par- 
ticular of the position, rent and area of the Iwds, the 
terms of the lease, and the names of the parffis, shall 
at the same time be given b v the latter to the Collector, 
in every case, and the Collector shall be at liberty to 
object to the same, in the event of his seeing reason 
to believe that the securitv of the Public Revenue 
will be materially aficoted thereby. The exception 
declared in this Clause shall not extend to leases 
objected to by the Collector, by a notification to be 
fixed up in his office, with the sanction of the 
Commissioner, within three months of the date of 
the notice so made to him by the parties. Provided 
also, that a purchaser of an Estate at a sale for 
arrears of Revenue, shall be at liberty, by suit in 
Court, to set aside all such farrn^y although same 
be under written and duly registered leases, and 
although such notice may have been given as afore- 
said, if the same shall not have been granted in good 
faith at fair rents. 


lands exempted from the 
ordinary operation of a 
Revenue sale^ or at least 
that the term of bon&fide 
leases so exempted should 
be extended from twenty to 
(say) fifty years. 

The Section referred to 
is given on the margin.* It 
provides that a sale for 
arrears oll^ Revenue shall 
avoid all under-tenures, 
with certain specified excep- 
tions, in which Date Planta- 
tions are not included. 

Mr. Mackenzie's petition 
was referred to the Board 
of Revenue, and the Board, 
after consulting several of 
the most able and expe- 
rienced Revenue officers,* 
and taking the opinion of 
the Legal Remembrancer, 
submitted some time back 
a report on the subject, 
which, with Mr. Macken- 
zie's petition, and another 
of the same purport from 
Messrs, Gladstone Wyllie 
and Co., has now to be 
considered. 

Mr* Mills is of opinion 
that it is the duty of Go- 
vernment to remove the 
insuperable objection which 


♦ Mr. A J. M. MiUs, Mr. A. Fi.rbcs, Mr. A. feonce, Mr. R. 11. Mytton, Mr. J. S. 
Torreus, Mr. C: T. Davidson, Mr. J. Alexaudcr. 
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now stands in the way of ^ expending capital in promoting the 
manufacture of Sugar from the Date tree, and that the protection 
desired should he given. He would declare all bond fide leases^ 
whether for Date plantation^ Cocoanut plantation^ CofPee plantation 
or Betelnut plantation^ as well as all other leases^ productive of 
agricultural and commercial advantages^ to continue in force and effect, 
notwithstanding a sale for arrears of Revenue, so long as the land is 
duly appropriated to such purposes, and the stipulated rent is paid. 
He would amend the 5th Clause Section XX VI. Act I. of 1846 to this 
effect, subjecting the lease to the approval of the Collector and Com- 
missioner as therein provided, and to the proviso contained in the con- 
cluding paragraph to wit, that the purchaser is at liberty, by suit in 
Court, to set ^Kde the said leases if the same shall not have been 
granted in good faith, at fair rents.” 

Mr. Forbes doubts the necessity for any alteration of the law, on 
the ground that if Mr. Mackenzie and persons in his position are 
actual cultivators of the soil, they are already sufficiently protected as 
koodkasht ryots under the 3rd Clause, but that if they are inter- 
mediate between the actual cultivator and the Zemindar, they need no 
further protection than is given by the 5th Clause. If any alteration 
is made, it should be confined to a more specific definition of kood- 
kasht and kudeemee ryots.” . Mr. Forbes objects to grant any 
further protection to middle -men, as it would, in his opinion, lead to 
frauds on purchasers, and oppression on the ryots. 

Mr. Sconce would not legislate exclusively for Date tree planations^ 
nor. would he encourage leases for than a definite period, (say 

35 years renewable for 15 j^ears more on certain conditions). To entitle 
leases to protection against the effects of a sale, they should be register- 
ed, with specification of area and rental, in the Collector's Office, and 
approved by the Collector. Leases made for the benefit of the proprie- 
tor or his heirs, and leases incorrectly specified beyond a certain margin^ 
to be void. 

Mr. Mytton is disposed to think that Date Plantations are already 
Protected by the law under the denomination of gardens,” but, if not, 
he thinks the protection ought to be extended to such plantations by 
special enactment. 

Mr. Torrens thinks that proprietors might be allowed to grant 
leases for the purpose of plantations and agricultural improvement, 
which should not be affected by sales for arrears of Revenue, so long 
as the bids covered "the amount of the arrears.” 
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Mr. Davidsoa thinks that no change i%required^ the protection given 
hy Section XXVII.^ and at all events the power vested in Government 
by Section XXVIII., of exempting tenures from the operation of sale 
being sufficient. 

Mr. Alexander admits that " it would undoubtedly be of great 
moment to give legal sanction to the creation of such sub-tenures as 
may secure to the tenant-cultivator his possession of them until he is 
repaid by the produce from them for his outlay/^ but that caution is 
necessary in granting such protection as it will enable landholders, 
to anticipate their rents. On the whole, Mr. Alexander is of opinion 
tliat a law empowering such leases would^^piaterially benefit the 
“ country — first, as giving stimulus anS encouragement to the outlay of 
“ capital and employment of labor ; secondly, as cre^R^g a new species 
of security, on which capital might be advanced ; thirdly, as increasing 
the amount of exports.^’ 

Mr. Trevor, the Legal Remembrancer, is clearly of opinion that Date 

Plantations are not protected under the law as it stands, though he 

adverts to the fact that under Section XXVIII., the Government may 

give special protection in particular cases. 

The Board* are divided in opinion, both as to the meaning ojf the law 

* Messrs. Gordon and as it stands, and as to the alterations that are 
Hicketts. . , 

required. , 

Mr, Gordon thinks that Date Plantations are protected by Clause 4, 
Section XXVI., but that if there be any doubt on this point, the clause 
should be extended by the addition of a word to meet such cases. 

Mr. Ricketts, on the other han^goes with the Legal Remembrancer in 
thinking that Date Plantations are not protected in such a manner as to 
give any confidence to farmers, and he would protect them completely, 
without any reservation as to bond fide leRBes or fair rents. Mr. Ricketts 
would not confine the measure to Date Plantations, but lie would 
protect every registered under-tenure for any period not exceeding 
09 years, against the consequence of a sale, except when the Govern- 
ment was the purchaser. 

The minutes of the members are submitted with the record. 

Thus the question of protecting Date Tree Plantations, originally raised 
by Mr. Mackenzie, has, fortunately perhaps, re-opened the general 
question of upholding under-tenures, wliich was discussed at Idhgth in 
1840-41, before the new Sale Law was passed, and which ended in an 
uttsatisfacf ory compromise, whereby, instead of the most perfect system 
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of protection compatible with the security of the Revenue, there was 
established a very imperfect and insufficient legal protection, coupled 
with a pow’^er in the hands of Government to extend it in particular 
instances, which power never has been, and probably never will be, 
exercised. m # 

The proposal now made by Mr. Ricketts originated in 1840, with 
Mr. Halliday, who remarked on this part of the Draft Sale Act then 
under discussion as follows : 

To this Section I have strong objections, and this seems the proper 
place to suggest the alteration to which I have alluded in my remark 
on Section I. Sale for arrears of Revenue is a great evil, though an 
“ unavoidable one. our duty to make the evil no greater than is 

'' absolutely ne^ssary for the purpose for which sales are provided. 

Perhaps the ^eatest of all evils belonging to sales is the insecurity 
“ which they bring upon under-tenants of all descriptions, and the 
mischievous power of annoyance and interference and extortion, 
which they give to a new auction purchaser over his under-tenants. 
If we can ameliorate nothing else belonging to sales, we ought, at all 
events, to endeavour to amend this ; for if ever any great improve- 
ment is to happen to this country, it must come by means of the 
introdllction, as unden'^tenants of Zemindars, of men of skill, capital 
and enterprize. As the law now is, (and the new law will not much 
improve it,) no man of stfill would or could have anything to do with 
under-tenures ; at least no man could without great risk. Conceive, 
for instance, the contingency to a farmer for 20 years, desirous of 
laying out, or perhaps having laid out, large capital on his farm, of 
" being threatened (as he usually would be), with a suit at law by every 
“ new purchaser, and being put ou his proof once every two or three 
" years, or as often as a sale might take place, or conceive, what is still 
worse, the condition of poor and more defenceless tenants under such 
a system. Clearly no such interference should be permitted if it can 
be avoided. 

Now the only reason which can at all justify the power given by 
law to auction purchasers, and the effect produced by law after a 
" sale on under-tenants, is the necessity of securing the Revenue of 
Government. So far, therefore, as the power and the effect are really 
necessary to this, their legitimate object, the law is defensible, but 
not a jot beyond this. If A., the present zemindar of a Mehal, paying 
1,000 Rupees to Government, have by any means reduced the rents 
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of his tenants from 2,000 Rupees to 800 Rupesfi, the Government 
Revenue is in peril, and the law ought to be enforced in case of sale. 
But if from 2,000 Rupees he have reduced the rents to 1,500 Rupees, 
the Government Revenue may not thereby be emperilled, and the 
^'«law, not being wanted, ought not to^iave effect after a sale. 

“ On the whole, the entire absence of bids at a sale, is a pretty fair 
proof that the Mehal cannot pay its jumma one year with another. 
Want of bids proves of course other things besides this ; but, generally 
speaking, it may be safely taken to prove, that the receipts from the 
'' Mehal from some cause or other are likely to be less to a purchaser, 
than would enable him to meet the Government demand from year 
to year. 

Whenever, therefore, there are no bids equal to the balance, there 
“ can be but little reason to doubt that the Government Revenue from 
that Mehal is in peril; and that in the Mehal in which it occurs, the 
necessity has arisen for the otherwise unjustifiable interference with 
under-tenures which at present takes place on all occasions of sale, 
whether the Revenue is in jeopardy or not. ♦ 

The Decennial or Permanent Settlement was in each case a 
''Contract between the State and the Zemindar, and his heirs and 
assigns in perpetuity, and on failure of payment, sale was^i^provided 
as a means of remedying the infringement of the contract, and of 
transferring the contract to new hand^ But it appears never to 
have been expected that Mehals would be unsaleable, or that they 
would ever be found to produce at sale, a less price than would 
suffice to pay the whole balance ; or so nearly the whole, that the 
remainder might always be realized by distraint on the defaulter. 

It is clear, however, that in any case in which the putting up of a 
defaulter’s Estate to sale for ite balance, produces no bids, or no bids 
equal to the balance, the contract of the Decennial Settlement by 
that very circumstance is voided, and the Mehal may be made 
forthwith to return to the hands of the State, without any violation 
of the principles of the Decennial Settlement^ or rather, in perfect 
accordance with them. 

'' The real effect of such a course of law is at present produced in 
practice, by the clumsy expedient of bidding and buying on the part 
of Government, but there are some peculiar objections to this plan, 
and it would be far better that the same thiug should be brought 
** about in a simple manner by direct consequence of Law* I would 
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** enacts tlien^ that no under-tenures of any description .should be in 
any degree affected by the act of sale> and that the purchaser should 
** succeed to the rights of his predecessor^ whatever they might have 
been or might be, to be settled in case of dispute, like all other 
** rights, viz., by suit in Court, — ^and that, in the event of the bidding 
at any sale for arrears of Revenue not coming up to the balance due, 
the sale should be postponed until the next periodical sale, fixed as 
" aforesaid ; when, if the bidding should still fall short of the balance 
due, the contract be declared void, and the Mehal to have lapsed to 
« Government, free from all encumbrances other than those existing at 
the time of the Decennial Settlement. Provided, however, that this 
shall not be held to aig^horize the Government to enhance rents or 
otherwise disturb possession in, 

\st. Tenures which were held as istimraree or mokurreree at a 
fixed rent, ipore than twelve years before the Permanent Settlement. 
2nd. Tenures existing at the time of the Decennial Settlement, 
'' and which have not been or may not be proved to be liable to increase 
** of assessment on the grounds stated in Section LI. Regulation 
VIIL 1793. 

3rd. Lands held by Koodkasht or Kudeemee ryots having righik 
of occupancy at fixed rates. 

4M. Lands held under bond fide leases, temporary or perpetual, 
for the erection of dwelling-houses and manufiictories, and being so 
^^used, or for gardens, tanks, canals, or like purposes. 

" For the rest I am of opinion that the Government may be fairly 
" and safely trusted to deal equitably and justly with all classes of 
tenants not included in the above exceptions. 

As in Section XXXVII. of the Draft, I would enact that the 
" burthen of proof of exemption under the above exceptions shall be 
'' on the tenant. 

It is obvious that the security of under-tenants would be vastly 
" increased by the alteration I propose. Instead of being liable to 
interruption and interference in every case of sale, they would incur 
** that liability only when the Estate fell into the hands of Govem- 
ment, 4 |knd they would incur this liability to interruption only from 
hands least of all likely to convert it into abuse, and a means of 
extortion. 

conceive that this alteration in the Law would remove the chief 
evil attendai^ upon sales of Estates for arrears of Revenue. The 

' 9 ' Y 
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evil of dieturbance to under-teuauts would never happen, save when 
it was really indispensable for the security of the Government 
" Revenue, and this is, in fact, the only case in which such an evil cau 
be justified. 

** There can, I think, be no objection to this alteration of the Law on 
** the score of ii^ury to purchasers. Purchasers, who inqiwe before 
" they buy, will give for their purchase no more than it is worth, and if 
this covers the balance, the object of Government will be obtained. 
Purchasers who buy without inquiry are not much to be pitied if 
they make a bad bargain, Caveat empior. 

Nor can there be any objection on the score of injury to the 
** defaulter. If he have by uiider-letting or other means reduced the 
value of the property he will get a reduced price for it. If he has 
“ reduced it below a value which would pay the balance, he has 
“ committed a fraud, and will suffer for it. It is to be^ remembered, 
“ however, that under the new Law balances can never be very heavy 
at the time of sale, and it will be only in cases of great and fiagrant 
deterioration that the balance will ever exceed what is likely to be 
bid for the Estate. With respect to under*tenants, I have already 
*^shown that the alteration will be greatly in their favor. Disturbance 
*'and dispossession will be the exception, instead of as now the rule; 
and the disturbance, when it does come, will come from a quarter 
disjjosed to indulgence and to equity. 

“ It will doubtless happen, sometimes, that an honest and bond fidte 
tenant will find himself, through the fraud or mismanagement of 
" others, exposed to peril of enhancement, but it will ngw only happen 
in a very few cases instead of happening in all, and I do not believe 
that such cases when they do occasionally present themselves, will 
** be treated by the Government otherwise than with fairness and 
" consideration.^^ 

The proposal was taken up by the Government of India and treated 
at some length, iu the following paragraphs of Mr. Secretary Grant’s 
letter of the 10th August, 1840 : — 

The effect which a sale for arrears of Revenue has on under- 
** tenures created since the Decennial Settlement, or liable at Ihe time 
of that Settlement to enhancement, is a matter of extreme importance. 
The question is ably discussed, and the history and present state of 
“ the Law on this point are clearly explained in paras. 95 to 129 of the 
Calcutta Board’s letter. 
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'^The President in Council feels it unnecessary to consider whether 
it was by oversight or intentionally^ that holders of Talooks created 
" since the Decennial Settlement were^ by Begulation XI. of 1822, reh- 
dered liable to ejectment, as well as to a regulated enhancement of 
** rent by a sale. He is clearly of opinion that enhancement of rent is 
the oiily power necessary to be given to auction ^tchasers in such 
'' cases ; and he has therefore retained the provisions of the Draft 
prepared by the Board, in this respect, for the permanently-settled 
Provinces. 

The President in Council has adopted in the Draft Act the 
proposal made in your letter under reply, for saving bond fide leases 
to farmers, for terms not exceeding 20 years, and at adequate rents, 
'' from being affected by an auction sale. This provision. His Honor 
in Council is convinced, will be another very great improvement on 
the present law. 

But His Honor in Council would wish the Revenue Authorities to 
give their best attention to the principle whereby auction purchasers 
acquire rights over certain bond fide under-tenures, greater than 
those vested in the late defaulting proprietors ; with the view of 
determining whether the practical enforcement of that principle 
is not susceptible of still further restrictions, without danger to 
the security of the public Revenue, as insured by the perpetual 
hypothecation of the land itself. 

There is no question. His Honor in Council observes, but that 
the enhancement of the rent of under-holdings, created perhaps forty 
or fifty years back, and held for all that time in good faith, without 
fault on the part of the holder, merely because of the fault of his 
superior, which he has no means either to prevent or remedy, is a 
severe hardship to the individual, and must opec^e injuriously on the 
interests of agriculture generally, by the uncertainty which it creates. 
'' This evil, therefore, obviously, ought to be lessened as much as 
possible, and on no account to be extended beyond the necessity of 
the case. It is impossible to allow, without restriction, tenures madb 
after Settlement to be valid, as against Government, because thereby, 
'' the Revenue would be in constant jeopardy. In point of fact, the 
** Zemindar^s whole Estate being originally liable for the Revenue 
assessed upon it, any tenure created by him after Settlement at h 
** rent inadequate to afford its share of that Revenue, is, ao far as 
Government is concerned, essentially fraudulent and void ii& ini/to. 



( 168 ) 


" There is no hardship^ therefore, nor injustice^ in voiding that tenure 
** to the extent required for the security of Government, whenever the 
" Bevenue of Government fails : and the right to do so can never, 
under any system, be abandoned by the State. But the necessity of 
" voidixig the tenure^m toto, (and the right to enhance according to the 
present value df the land differs not in principal from absolute annul- 
me^t,) is not so apparent. So far as the Zemindar sells or giyes away 
to an under-holder any part of his profit from the land included 
in the tenure, or right to profit from its future improvement, the 
transaction is essentially good, and it affects the rights of no third 
parties. So also there seems to be no absolute necessity for Govern- 
ment to interfere with any transaction between the Zemindar and an 
under-tenant, when the Zemindar falls into arrears, unless in conse^ 
quence of that transaction the arrears would be lost, and the future 
** Bevenue would be risked, by reason of the Zemindar^s nghts becoming 
** unsaleable. It is manifest that to abstain from such interference is 
no more than justice to the under-tenant, and no less than justice 
to the superior, who has himself already made over his interest, or 
” part of it, to another. It must be presumed, that, under the 
V present law, any loss to an under-tenant who had given a valuable 
consideration for his tenure, arising from the sale of the Zemindaree 
o\viDg to the default of the Zemindar, is recoverable by the under- 
" tenant from the defaulting Zemindar by a civil suit ; for the Zemindar 
has sold the same thing twice, once to the under-tenant, and again to 
" the auction purchaser. But it would be better to prevent, if possible, 
the necessity of such a suit, and to provide against the risk of the 
** Zemindar^s insolvency attending it. 

Mr. Halliday has suggested a scheme whereby all bond fide under- 
tenures of whatso|j^er description shall be maintained at an auction 
sale, in the same manner as at a private sale ; but if the Zemindaree, 
** under such circumstances, be not purchased, then all the rights of 
** the defaulting Zemindar shall lapse to Government, wlito shall enter 
in his place with a right to levy the Bevenue directly frbm the land, 
** after a re-settlement of all the under-tenures now liable to annulment 
" or enhancement of rent by an auction purchaser. 

'' Ko strong objection to such a scheme, on the ground of risk to 
the public Bevenue, at present occurs to His Honor in Council ; for 
so long as the Ziemindaree is saleable, so long must the Bevenue be 
secure. 
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Such a change of Law would be no hardship on the Zemindar, A 
** Zemindar in arrear has a right to claim that his Estate be offered for 
sale, in order that he may obtain its value after payment of what is. 
** due from it. But when his Estate is found to be unsaleable^ it is 
apparent that he and his ancestors have already divested themselves 
of the whole oT their interest^ which consisted only%>f the Zemindoree 
profit^ The re-entry of Government into the management of the 
collemon of the Revenue assessed in the laud is then natural ; and 
'' practically it is nothing more, as it affects the Zemindar, than the 
present custom of purchasing on account of Government for one 
rupee. It is clear that as between the Zemindar and Government, 

** an Estate is unsaleable when it will not realize a sum equal to the 
arrears for which it is put up for sale. 

It is app^ent that such a change of Law would be an unqualified 
benefit conferred upon the holders of under-tenures liable at 
present to enhancement of rent, ^r to annulment, by an auction 
purchaser. 

Fully to carry out the principle explained in paragraph 22, it would 
** seem to His Honor in Council necessary to add provisions against 
the re-settlement of any Talooks which existed at the time of the 
existing assessment of Revenue, at a rate higher than was paid by such 
Talooks at the time of that assessment, and against the enhancement 
of the rent of any bond fide tenure, whether permanent or temporary, 
** when the rate of rent before paid thereon to the Zemindar is not 
inadequate to afford the due proportion of the jumma assessed upon 
“ the Estate. 

" The, President in Council would be glad if the Revenue Authorities 
were to consider this matter with attention, and report what they 
think of the proposal, particularly what difficulties, if any, they 
** anticipate as likely to occur in the way of the practical working of a 
** scheme of this nature, and to what extent they think the principle* 
can be actiii. upon with safety." 

Mr. Halliday^s proposal was supported by Messrs. Pattle, Lewis, 
Ravenshaw and Brown, and as regards permanently-settled Estates! by 
Mr. Thomason and the Board of Revenue in the North-Western 
Provinces. It was opposed by Messrs. Gordon, C. W. Smith, Davidson 
and Harvey. 

The objections to the scheme are stated most clearly and fully by 
Mr, C, W Smith in the following words ; 
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put I proceed to mention sotOe of those evils, which in my opinion 
would arise from introducmg the momentous change of principle now 
advocated, i. e, that the purchaser of an Estate at a sale for arrears 
of Revenue, shall only purchase the Estate with all bond fide tenures 
of every description, or in other words the rights and interests of the 
“ la^ Zemindar, not as he found them, but as he left^ them, and that 
when the Estate under, such circumstances shall not be p|||ehased, 
sh^l not find a bidder for it at the full amount of balances due, 
it shall lapse to Government, with power to re-settle the Estate 
" and all its tenures, which under the present Law are liable to 
annulment or enhancement of rent by an auction purchaser, but 
" without the necessity of Civil actions. 

First , — Surely it cannot be the interest of Government to confer 
legality upon all the wild waste, and spendthrift acts o^a debauched 
“ proprietor, or to give such additional encouragement to his vice and 
extravagance, and superadded facilities to effect his own ruin, and 
that of his family, by removing every obstacle^to his obtaining 
large loans ? 

Secondly , — ‘Nor can it be the interest of Government to lend its 
willing aid to the depreciation of landed property, or to the more 
frequent occurrence of sales, and the changing of hands in the 
proprietorship of Estates, by the opening thus given to all the 
" fraudulent alienations which any proprietor, having his eye to an 
approaching sale, may make, in the name of his relations and 
** dependants, without fear of the consequences, or any chance pf 
detection. 


TJndoubtedly it is not the interest of any Government 
to hasten by its legislative acts that period when landed Estates shall 
generally arrive at an unsaleable state, and for want of purchasers 
" fall into the hands of Government, and the tenantry fall into the 
hands of ill-paid Ameens, and reckless and oppresive Tehsildars. 

Fourthly , — ^Neither is it the interest or the policy dH a wise and 
** paternal Government, gratuitously to remove the principle which 
perpetuates the integrity of the Revenue and resources of Estates under 
the Decennial Settlement, and legalize such a lasting reduction in the 
'' resources of landed property, that even a change of Proprietors by 
** public sale shonld cease to wovk its remedy, so that, in the event of 
any succession of calamitous seasons, not only would the distress be 
increased, but greatly protracted, by the want of those additional 
resource::* which that principle U intended to keep up. 
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" Fifthly , — ^Would it not wear the appearance of unmitigated u^jj^tice, 
" that while on the one han^ the Clovemment jj^med a blow ^ tlie 
value of landed property, by making the purchase iu very many 
" instances so valueless as to deter parties from purchasing, (for such 
would be the effect ofupholding under-tenures of every description,) it 
on the other hand reserved to itself the very privilege of annulment and 
** enha^ement, (with all the facilities and immunities of Regulation 
'' VII* of 1822,) which it denied to the common purchaser. Would 
it not be said, and would it not also appear as if the Government, 
4* finding itself outwardly bound to respect the Permanent Settlement, 
“ took this under-halid manner of possessing itself of the landed 
property ? 

Nothing in my opinion could compensate for the loss of that 
high character as a liberal and beneficent Government, which a 
'' measure so^rauglit with danger, so destructive of the attributes of 
a moral Oover&ment, and which tends to establish so invidious and 
partial a law between the case of a common purchaser and the 
'* Government as' purchaser, would undoubtedly occasion throughout 
the empire/^ 

His Lordship will judge how far these objections weigh against the 
advantages that may be expected to flow from giving security to all 
ryots and under-tenants of every description against the effects of a 
Revenue sale, so far as is compatible with the security of the Revenue. 
The distinction between the transfer of an Estate by Revenue sale to 
an auction purchaser, and its forfeiture to Government for want of 
pturchasers, seems to me too obvious to mislead the most ignorant, or to 
leave the smallest ground for imputation of unfair dealing. The Zemin- 
daree rent of every Estate is composed of two distinct elements, viz,, the 
Government Revenue, fixed in perpetuity, and thei^argin of profit (as 
it may be called) left to the Zemindar. So long as a Zemindar confines 
the diminution of his rent to the extent of the latter eleihent, the true 
policy of Go^prnment is to leave him to do what he likes with his own. 
But the moment ho infringes upon the Revenue, for which the Estate is 
hypothecated in perpetuity to the State, the conditioH of his tenure is 
violated, and the security of the Revenue requires that the Estate should 
lapse to the Government, in the condition in which it was in 1793, 
subject only to sudi limitations upon the public demand as the Govern- 
ment may see fit by law to impose upon itself. 
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Tlie proposal was opposed in the Legislative Council by Mr. H. T. 
Prinsep^ on the grot:|||^d that it would encourage jobbers and middle-men 

* ^ ^ A , , ^ and the spirit in which the Governor General* gave 

* Xord Auckland. ^ „ 

his assent to the law as it stands^ may be gathered from 

the following extract from His Lordship^s Minute: 

" The rule in this Clause respecting a security to farming leases^ under 
** certain circumstances in the event of a sale^ is regarded by me ^ith 
peculiar interest. The indiscriminate destruction of under-tenures 
by a sale for arrears has always been considered as one of the chief 
blemishes of our system^ and 1 earnestly hope^ that this experimental^ 
to give some certainty and security to leases, msiy prove successful. We 
propose to give stability, on the conditions specified, for twenty years, 
and not to perpetual leases, because, at least as a first step, it may 
be unwise to run the hazard of error in regard to a perpetual tenure, 
which we may yet be justified in incurring for a limited term, and 
because twenty years may fairly be considered a sufficient term to admit 
** of good return for capital employed upon land. Under the precau- 
** tions provided, I do not anticipate any serious danger to the Hevenue 
from such leases : while to have required in every instance a previ- 
ous approbation from the Collector, **would, it may be feared, have 
** probably nearly defeated the object of the Clause. It is exceedingly 
'' likely that experience may show that the provisions of the Clause 
might have been much amended ; but as a foundation of what I hope 
will be a very beneficial change, I cordially vote for its being passed 
** in its present form, which has been settled after repeated and careful 
“ discussions/^ 

In ray humble opinion the enactment of a law for the Permanently- 
settled Provinces, based on Mr. Holliday’s proposal, would tend in the 
highest degree to ^bance the value of the landed property, to encour- 
age the employment of capital, to protect the ryot from extortion, and 
(in a word) to develop and improve the agricultural and cDknmercial 
resources of Bengal. 

If His Lordship should be disposed to take this view of the question, 
and to recommeBd the consideration of it to the Government of India,, 
I append the draft of an Act, which may at least serve as a foundation 
for further proceedings. 
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Act No. — 


Law repealed. 


Purchaser at a sale for 
arrears of lievenue, to suc- 
ceed only to the rights and 
interests of the former pro- 
prietor. 


Proviso. 


For the better security of Under-tenants and Ryots^ in the Perrna*^ 

^ nently-settled Districts of the Presidency of Port 

Preamble. -r»r.n- • -« i ^ 

WiUiam in Bengal it is enacted as follows : 

I. Section XXVI. Act No. I. of 1845, and so much of Section 

XXVIII. of the same Act as relates to the Permanently- 

settled Districts of Bengal, Behar, Orissa and Benares, 

are repealed. 

* II. The purchaser of an Estate sold under Act No. I. of 1845, for 

the recovery of arrears of land Revenue due 
on accent of the same in the Permanently- 
settled Districts of Bengal, Behar, Orissa and 
Benares, shall acquire the Estate subject to all 
encumbrances which may have been imposed 
upon it either before •or after the time of Settlement, by any former 
proprietor, and shall succeed to all the rights and interests of the 
former proprietors in the Estate as they existed at the time of sale. 

Provided that no lease or engagement granted by any 
former proprie^r shall have any validity whatever as 
against the purchaser, unless the same shall have been duly executed and 
registered, and possession given to the lessee ^ least three months 
previous to the date of sale. Provided also that the purchaser shall have 
no greater power to enhaiioe the rents of undcr-teuants%nd ryots, whose 
liabilities have not been limited by express engagements, than that pos- 
sessed by the former proprietor before the sale. • 

III. When an Estate is put up for sale under the said Act for the 
recovery of arrears of land Revenue due thereon, 

iiiflnt“to*’b^®TOM**lnd*the if tiiere be no bid, or if the bigbest bid offered 

Estate forfeited to Govern- insufficient in amount to cover the said 

meat. ^ 

^ arrears and those subsequently accruing up to 

the date of sale, the Collector shall postpone the sale to any subsequent 
day, not being a holiday, and not being less than one week or more than 
one month from the day first fixed. And if on the day to which the 
sale is so postponed there be no bid, or if the highest bid offered be 
insufficient to cover the said arrears and those subsequently accruing up 
to that day, the Collector shall declare the settlement void and the 
Estate forfeited to Government, and shall record a proceeding to that 
effect, and forward a copy thereof to the Commissioner of Revenue. 
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IV. The provisions of Sections XVII. XVIII. XIX. XX. XXII. 

« , . . . , XXIV. and XXXII. Act No. I. of 1845, 

Certain provisions of Act ' 

No. I. of 1845, applicable to relative to appeals against and annulment of 

sales^ to the notification of sale and annulment^ 
iS the jurisdiction of the Civil Courts and to the right of defaulting 
proprietors^ shall apply so far as the same may be applicable, in the 
case of forfeitures under this Act. # 

V. When an Estate has thus been declared forfeited, the Govcm- 

^ ^ ^ ^ ment shall acquire it free from all encum- 

forfeited Estate free of all brances which may have been imposed upoif 
encumbrances. after the time of Settlement, and shall be 

entitled to enhance, diminish, alter and fix at discretion (anything in 
the existing Regulations or Acts to the contrary notwithstanding) the 
rents of all ryots and under-tenures in the said Estate, and to eject all 
tenants thereof, with the following exceptions : 

First , — ^Tenures which were held as istimraree or mookureree at a 
fixed rent more than twelve years before the Permanent 

Exceptions. 

Settlement. 


Secondly , — ^Tenures existing at the time of the Permanent Settlement, 
which have not been, or may not be^roved to be liable- to increase 
of assessment on the grounds stated in Section LI. Regulation 
VIIL of 1793. # 

Thirdly , — Lands held by koodkasht or kudeemee ryots, having 
rights of occupUncy at fixed rents, or at repts assessable according to 
fixed rules under the Regulations or Acts in force. 

Fourthly , — held under bond fide leases, at fair rents, temporary 
or perpetual, for the^ erection of dwelling-houses or manufactories, or 
for mines, gardens, tanks, canals, places of worship, burying grounds, 
clearing of jungle, or like beneficial purposes, such lands continuing to 
be used for the purposes specified in the leases. 

Fifthly , — Lands not exceeding ten beegahs which have lleen held 
exempt from the payment of Revenue or rent without interruption 
since the 1st December, 1790. > 

VI. The provisions of Regulation VII. of 1822 and Regulation IX. 

of 1825 shall be in force in all Estates which 
vnro?“ 822 and^|?Ution declared forfeited to Government 

Under this Act, and in all Estates which have 
been or may hereafter be purchased on 


account of Government. 
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VII. In all cases in which lands are claimed to be held exempt 

^ ^ from enhancement of rent under the fourth 

Be venue authorities to 

determine what are exemption set forth in Section V. of this Act; 

leases at fair rents. Collector, subject to an appeal within three 

calendar months to the Commissioner of Revenue (whoso decision 
thereon shall bd final), shall determine whether the leases under which 
such lands may be claimed are bona fide or at fair rents, and whether 
the lands continue to be used for the purposes specified in the leases ; 
and the award of the Revenue Officers on such points under this Action 
shall not be set aside by the judgment or order of any Civil Court. 
But no occupier of Land held under a bond fide lease, and sull used for 
the purpose specified therein, shall bo liable to be ejected on the ground 
that the rent is not fair, provided he agree to pay such enhanced rate 
of rent as the Collector, subject to an appeal to the Commissioner of 
Revenue, may determine. 

CECIL BEADON, 
Secretary to the Goverimient of Bengal, 

The 10//* September, 1852. 
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No. 18. 

MINUTE BY THE MOST NOBLE THE GOVERNOR 
OF BENGAL. 

1. I have very carefully considered the important change which 

it is proposed to make in the law of sale 

Under-tenures in Bengal. ^ 

for arrears of public Revenue. 

I regard it as of the highest value for giving that security to the 
propeisty of the ordinary cultivator^ or of the man of enterprize and 
capital, without which it is hopeless to expect any substantial improve- 
ment in Bengal, or any material increase of its resources. I therefore 
cordially agree to the provisions which enacty^that the sale of an Estate 
for arrears of public Revenue to a purchaser at auction, shall not 
invalidate the under-tenures on the Estate. 

2. The case in which the Government becomes the purchaser of 
an Estate so sold, in the absence of any other bidders, is so distinct 
from the case in which a purchaser is found in the market, that I am 
surprised to find there are objectors to the provision, that the Govern- 
ment when so purchasing shall have the power of invalidating some of 
the under-tenures, which ordinary purchasers are not to have. 

By rendering the Estate unable to pay the public Revenue, which 
was the absolute condition on which he received the Estate, the 
Zemindar 'has broken faith with the Government that granted it, and 
has injured its rights. The Government has a fair claim to such 
powers as will enable it to repair that injury, and to replace itself in as 
good a position as it originally .occupied, when it made the contract 
that has been dishlNhestly violated by the Zemindar. The proposed 
Act gives such power to the Government, and no more. It is fenced in 
by conditions very liberal to holders of under-tenures ; and no one can 
pretend to believe that there will be any abuse in its exercise by the 
Government. 

3. I am still, however, inclined to think that perpetual leases ought 
not to be favorably recognized, except in the case of manufactories, 
tanks, or permanent buildings. I conceive that a perpetual lease for 
any agricultural purpose can hardly be advisable* 


DALHOUSIE* 


The 21^/ October^ 1852. 



APPENDIX. 


HISTOET OF ACT NO. XtL OP 1841. 


Aci for Amending the Bengal Code in regard to Sales of Lgnd for 
Arrears of Revenue. 


1- On the 27th Augtt4lp3U the Accountnnt General brought to the notice of 

Government ''a very considerable mereasn of 

Benfful *' * *' 


eiit;:ul Revenue Consultation. 
lOth November, 1834, No« 07 to 


** arrears*^ in the Land Revenue Accoonts of the 
Districts in which the Fussilly Era prevailed; 
which, he added, “ if liht checked, either by more vigilant superintendence, or Ohenge 
“ of system/* could not fail '* to operate prejudicially on the finances of the country/* 

2. The Sudder Board of Revmiue, from whom an explanation of the cause of tlm 

increase of the outstanding balances in the Benares 
Ditto ditto, N 084 71 and 72. Divisbn had been requested, ascribed it to the 

inefiicieicy of the Local Authorities, rather than to the effect of the operation of 
Regulation VIL ISilO, then recently enacted in amendment of the Sale Law, Regula- 
tion XI. 1822 ; hut they remarked, at the same time, that they were not in a position 
to determine whether the system introduced by Regulation VII. of 1S30 operated 
beneficially, or otherwise ; because sufficient time had not elapsed since its promulga- 
tion to enable them to test its practical effects. 

3. Referring to this last remark, the Board were instructed. Under date the 21st 

February, 1832, to watch the operation of Regula- 
Ditto ditto. No. 75. » report to Govern- 

ment as soon as they should consider themselves qualified to express an opinion on thn 


subject 

4, This report was submitted by the Board on the lUh Septmber following, 

together with a statement of the Revenne btdanees 
outstanding in the Lower Provinces on the 31^ 
December, 1831, compared with the comspoi^lng 
period of the year preceding. The statemeht 
^owed that the increase of balances within the short period of one year amonntod ^ 
rupees 12,76,621. The Board’s explnUttion of the causes which led to the accumuli-. 
lion of this great increase is contained iu the G^h paragraph of their letter to. Omfem* 
ment, in which they remarked that though tardiness and irregularity of coBection, and 
the failure feU natural causes of the crops of 1831, had doubtless some ah^ iu it, 
they were nevertheless of opinion that the increase in questbn was inmnly 
to the defective oi>etation of the rules in force for the realization, of the Re^iUe!* ; 


Ditto ditto, No. 83. 

Ditto ditto, Nos. 84 and 85. 



«* 


u 


5. Regulation VI L 1S30^ the Board considered, had failed to effect the objects 


• “ The disposition of the Malgoo- 
** Kara to withhold payment till the lust 
“ moment, owing partly to the high 
** rate of interest obtainable for mo- 
“ ney in the Mofhssil, and partly to 
** other causes, gave rise to the enp- 
“ position that the Rules and Regu- 
“ lations for the levy of interest and 
’•* penalty, were not sui&olont to en> 

* sure punctuality of payment* The 
‘ provisions for regulating the process 

* of sale, and in regard to the time 
‘ and mode of making good the pur- 

chase money, were also considered 
^ to require modification, and to re- 
medy these inconveniences, Regula- 
tion Vdl. 1830 was passed, to he in 
“ force In the Settled Frovinces.” 

Pam, 7 qf the BoariPs Utter, dated 
Septemher, 1832. 

It fixed the amount of interest and 
penalty at 25 per cent. ; and dispens- 
ed with the previous transmission of 
sale advertisements for the sanction 
of the Commissioners, and empower- 
ed the Collector to advertise States 
In balance, and to proceed to actual 
sale, without such reference. Much 
time and labor were also saved to the 
Collector and his native establish- 
ment, in bringing lands to sale for 
the recovery of arrears, by the sub- 
stitution of a general notification to be 
published at the Police Thannah or 
Moonsifi^^s Cutcheiry, of lauds to be 
sold, in lieu of the notice of sole, 
which by Section VI J. Regulation XI. 
1823, was i-equiyed to be served upon 
each defaulter. 


proposed by it.* They pointed out that whilst 
Sections V, and VI, of that Law rendered it indis- 
pensable, that sixty days should elapse/ after the 
Itevenue was actually due, before the payment of 
it could be enforced by sale, no order of coufimia- 
tion could be issued under Clause 2> Section XXIV. 
Regulation XL 1822, until 30 days from the date 
of sale ; so that three months at least must elapse 
before the purchaser could gain possession; and 
that even then an appeal lay to the Sudder Board, 
during which possession might be suspended, or 
the purchaser nd||||^l>e recluired to give security 
to refiind the esikIIF provided the sale should be 
set aside. These delays, added to the uncertainty 
generated by the well-known aversion of the 
higher authorities to confirm sales, had combined, 
in the judgment of the iloard, to render the pro- 
cess of sale for the recovery of arrears inopera- 
tive, and to retard the realization of the Revenue, 
both by discouraging bidders from coming for- 
ward, and by encouraging defaulters to |old back 
until the last moment, and to look upon a sale of 
their lands, even w'hen consummated by a Collec- 
tor, as anything but a final measure, 

6. The Board went on to show why even 


interest and penalty, as enforced under Regulation 
VII. 1830, at the very heavy rate of 25 per cent., did not operate as a sufficient sti- 
mulus upon the dilatory habits of the Malgoozars — first, because they were generally 
unable to borrow at a lower rate ; and secondly, because of the facility of exacting a 
similar, or even higher per ceutage from their tenantry. Nor did the consolidates! 
“ interest and penalty,’^ when paid, fall upon the Zemindars themselves ; it came out 
of the pockets of the poorest classes of cultivators, by whom, therefore, in fact, the 
penalty for the remissness of their superiors was borne. Such a system, in the words 
of the Boai*d, could not but in the end undermine, to a most serious extent, the foun- 
dations of all agricultural prosperity ; and it was for the suppression of this practice 
principally, that the Board suggested the shortening of the process of sale ; whereby 
the Government demand would also be more readily realized, and the balance sheet of 
the public accounts divested of sums which ass|^edly had no business there. 

7. The propositions of the Board for the amendment of the law are quoted at 


length on the margin.* To these propositions the 
unteM ““ following recom^dation. 

***• Tlw of CUum 3. Sectioii 

diately on date of the atrsar XXIV. Regulation VU. 1 799, (reseeded by Regu- 



Ill 


bfieotninfif due, in$toacl of ono month 
from that dnto, as at present pre- 
scribed, 

2nd. That lands advertised for 
snle to PTood an arrear shall be 
liable to be sold on tlie day fixed for 
•the disobarg'e of all arrears due 
therefrom up to the day of sale, 
(consolidated interest and penalty in- 
cluded,) whether such arrears shall 
have accrued prior, or subsequent to 
the date of the advertisement. 

3rd. That the period during* which ■ 
•a par^ whose lands have been sold 
is at liberty to present a petition to 
the Local Commissioner for the pur- 
pose of contesting: a iale for arrears 
of revenue be reduced to 15 days 
frotri the date thereof, instead oi a 
month, as prescribed by Clause 2, 
Section XXlV. Ue^ulation XI. U^, 
it being* competent to that olHc^^ as 
at present, to allow a further term 
if necessary for the puri)oee of in- 
vestig^ation, or any other sufi^cient 
cause. • ^ ' 

4th, That if the balance, for the 
recovery of which nn Estate is ad- 
vertised, bo not discharg’ed by the 
day of sale, it shall be competent to 
the Local Authorities, with the sanc- 
tion of the Sudder Board and of 
Oovemment. to proceed, under cer* 
tain restrictions, in the mode autho- 
rized throug'hout the Province of 
B^uiarea^y Clause 4, Section XVII. 
llf'g’ulatrou VI. 1705, and to let the 
Mi'linl in farm, for such period as 
under the circianstiinccs of tho case 
inny be deemed expedient. 


Mon XL 1822,) under whieA &inMr pm^i^is^ 
denaanee, were liable to forfeiture at the diBeretioii 
of Oovemment I a power, in the estimation of 
the Boards highly necessary “ to countervail tlm 
temptations which induce defaulters to resort to ^ 
''the fraudulent praqticein question 
AND 

2nd. The substitution of Rupees 1,000 \n 
the stead of Rupees 500, as the maximum of de« 
posit of sole purchases, -in order to check the 
common practice of defaulters purchasing their 
own Estates through second parties, with the 
intention of forfeiting the deposit, and merely to 
gain time. 

8. In conclusion, the Board declared, that 
they were fully aware that the provisions which 
they recommended were of a peremptory nature, 
but that they were convinced, from the evidence 
afforded by the actual state of things, and the con- 
current testimony of the Local Authorities, that the 
delay and uncertainty which attended the process 
of sale, were not only calculated to encourage the 
increase of arrears, but wei*e prejudicial to the 
agricultural community at large; and mea- 
sures of a prompt and determined character were 


by far the most efficacious, and at the same time the best adapted to secure the real 
interests of all the parties concerned. 

9, The Board accordingly submitted the 
Draft of a Regulation calculated to give effect to 

IQth November, 1834, No. 88. " their views. The Draft is recorded as per margin* 

10, The several suggestions of the Board 


First Draft. 

Bengal Revenue Consultation, 


were fully discussed by the Vice President, (Sir 
Charles Metcalfe) and Messrs. Blunt and Rosa, and 
orders in accordance with their Tiewa, were issued 
to the Board, under date the 26th August, 1833. 
The Regulation proposed by the Board was approved, with the following 


Ditto ditto, Nos. 69, 90, 94 and 95. 

Ditto ditto, No. 06* 

11 . 


amendments: . 

let.— (Section II. of Draft.)— That the Clauses and Sections* dted in Sectmn II, 
« should be modified, not rescinded. 

latio^xrotfl^'Sid ♦ 2nd.-(Section III.)-That sale adverfise- 

Kegalation VII. of 1830. inenta ahould not be issued until fifteen d»ya aft^ 

the Reyenne to which they relate have fallen due. , ^ 

3rd.— (Sifetion V.)-^ThBt the tfcd* " not exceeding fifteen y^” (refernagio we 
term for which a defaulter’s Estate may be farmed) should he o^«ed, the* je 

ymon should be added for carrying to the credit of the de&ultiag propneton* after 



dem^nidfl ihetfai lii^ Wii «xee» of the |uim»a pajraUe hy the far- 

laeri ahove that ; 

^th,"K9^oii VI,)r*^Thitt'h XSahie thoulH he added, mtriettog appeals td the 
^dder Beard UNim CehithiilKldfl^i^a ekdetii, to eases of illegal sale* 

5th.^(Setetidn YfL tekpeettag benafnw piirchasera^)‘^Xt was not conaideted firoper 
to mive the penalty of eonfiseation ; the mte requiring a deposit of 15 {)er cent., which 
seem^ sttfReient to protect the Revenue,* was to be. revived by a rule of practice; and 
if it were neettssary to fix a ttuudmuni, a ifiscretioh might be left to the Collector 
to demand a deposit of the whole percentage on a second or any aubaequent sale, when** 
ever boUusion might be suspected. 

1^. The proposed sale law wai thus sent back to be remouliiltl ; and the Board 
were api^aed, that the reasons stated by them and their subordinates, did not appear 
to Government to account satisfadborily for the increasing backwardness of the Zemiu- 
dars to dischsrge the pubHe Revenue. The Bmurd^s attention was directed to the ope- 
ration of the laws of mhedtan^s which, by breaking down ktided property into 
minute sub-divisioni, and giving to every Estate, in the course of years, a number of 
co-proprietors, a direct tendency to generate disputes, confusion, and mismanage- 
ment in the first instance, and, as a secondary consequence of the reduced and still 
diminishing value Of each individual’s share, to render the petty co-parceners indiffer- 
ent as to the fide of the joint property. The Board^were required to consider and 
report, whether, with a view to the remedy of these evils, it would not be expedient to 
'# enact a Regulation, reqmring the co*sharers of every joint estate to appoint one 
inimager for the whole proprietary body, for whose acts done in the management of the 
Estate, 1 ^ well as for any arrear of the public Revenue acenung under his management, 
the whole body should be responsible, and whose acts only should be held legal and 
valid. The Board were directed to satisfy themselves as to the feeling of the lauded 
proprietors in general regarding such a law. 

13. Government also pointed out the ndsohievous effects, upon agricultural 
indttstiyand enterprise, of the law which declares all leases, except those guaranteed as 
permanent by the laws of 1733, to be, avoided by the aale of the mehal, in which the 
lands under lease are situated, for the recovery of arrears of public Revenue. It was 
suggested that leases granted by Zeidindars, or other competent persons, might safely 
be held valid, and not liable to be annulled, until adjudged to be coUusive^y a decree 
of a Court of Justice, passed in a regular suit ; it being provided that such leases should 
be held by the Oourts to be eoBusive, and idiould be annulled aa such, if the rent which 
they st^ttiatis for it less than the average rent paid for the land included In them, dur- 
ing the three years immediately preceding the date of the alleged engagement. Aa an 
additional seeuri^ it waa au^^ested that in the event of an Estate being held khas, or 
let in ihrm ibr the reeoveiy of an anear of Revenue, the Govemment^ight be empow- 
ered to imnul any kasq;i granted by the defisttlwii. whleh the ladder EoSrd of Betenue, 
after fidl Ihqiiiryi d^em to be eOUuaive and injurioiis to the public Revenue 
the order of Goveniment in such caaes to be final, and not liable to be interfered with 
by any Court of Justice. ' ' < ^ ^ 

The Board were instiucted W submit the JMft of a Regulorion in confmmity with 
the mnrimeida of Government, 



14; In ^ntht rcply^ dated th« Ifti S^te^^^ 1834 ^ jUbe :Bmt4 ^jgfr 

„ , „ viw8 o«L the two pfkittte referred> ft* statei iibovoi 

Ben$cal Revenue ConsuUaiioiii^ lOOi ^,v ' 

Ndv^mber, No* 130, w*ew c^nsiaeiratiofi f 

Ist^-r-'The pi:aeticfll effect of the Hhide^ 

Mahomedaii Laws of luhexitance, which aUow an endless sub-division of property# on 
the realization of Uie Government Revenue ; \ , 

AJ€0 

2iid* — The injury resulting to the i^icultural interests by the operation of the 
system of annulling leases by auction purcliasers of Estates sold for arrears of Revenue# 
whereby lease-holders were deprived of all security in the stability of their tenures. 

15. On the fitht point, the Board observed, that under the existing law, ^e pro** 

Section X. Re|?uUaon I. «f 1793. )»““ undivided Eetoto. in the event nf 

iSeotton yill. Itegulatiou 1. of 1301. disputes existing among themselves, likely to en*^ 
Regulatiuu XIX. of 1814. danger or deteriorate the common property# could 

separate# on application for partition, with an eqtial allotment of jumma. And further, the 

Collector WHS vested with power to appoint tk Surr; 
of 1S12. imrakar, or Manager, whenever a Court of Justice# 

on the showing of any of the joint proprietors, or 
of the Revenue Authorities, might consider such a measure expedient, and should 
authorize it. Thus, in the opinion of the Board, the laws in force were sufficient for 
the conduct of joint undivided estates,, and they considered it both impolitio and unne- 
cessary to introduce a new system, by wluch the joint proprietors would be compelled^ 
to appoint a manager In alV cases. But the Board suggested, that the existing prohi- 
bition against a sharer in a joint undivided Estate purchasing the mehal when sold by the 
Collector for arrears of Revenue, should be withdrawn ; and iu order to guard against 
the abuse of this license, that any sharer or sharers aggrieved by the act of any one or 
more of their body# through whose conduct the lot might be brought to sale, and by 
whom it might then be purchased, should be empowered to sue the party for the 
recovery of his or their possessions, and for damages in the Civil Court. 

16. On the second point, the Board were of opinion, that until the local judica- 
** ture be made everywhere adequate to the wants of Society, the proposed restriction 
** on the reception of umler-tenures would be highly unjust to the present pniprietprs# 

and full of risk to the Government interests ; inasmuch as it would greatly depreciate 
the value of the proprietary rights which the Collector sells for the recovery qf a , 
balance of Revenue, and seriously obstruct the realization of the current resources*’^ 
At the same time, however, the Board declared# that they were fully sensible that the 
rules suggested by Government, in their orders of the 26th Ai^ust, 1853, would afford 
very great protection and micouragement to agriculture $ and the Junior Memb^ (Mr« 

^ Bird#) was of opinion, that the exUting law * . was 

siuiceprible of much modification . in lavor 
tenant without endangering in the least rim 
eats of Government. He thought that 
leases by the purchaser should he, 
cases in which the engagements 
the ||il^Ftoprietor^m : 


• With fegMd fS the existing law 
(Section X:o:i. Regulaticm XI. of 
1838} under whloh Government could 
futenere at any time before a sale to 


to render them non-voidable by ibe 
sale, the Board obeuiyed %i para. 42 
oftiieir Report The law is little 
** known to the people, and the local 
* (« Ofteers are not sufficiently ao- 



qnainted with eauaes of tmlan* 
‘^tysin individiiftl estatefl, or ^ith 
« the state of property, to ofiable 
tiiem to discriminate in whut coses 
“ it would be proper to obtain an 
<< under-tenant, or a morts^ag^ee, an 
** exemption from the resumption of 
“ his interest by >an aucrion puroba- 
“ ser.*’ 


hftire ort^naled in coHmuQiiyr or fraud, an4 slioulcl 
interfere with the rights of the State. The Senior 
Member, (Mr. Pattle,) on the other hand, held, 
that the modifleation of the existing rule proposed 
by his.€oUeague> would lead to intestine disputes 
and to an increase of litigation. 


1 7* The 'Board added, that to render it at all feasible to protect under-tenures in 
the manner proposed, it would be indispcnsible to enact a strict law requiring the regis- 
tration of a^il leases ; ** that purchasers at public sales may know the probable value of 
what they are buying.’* And they proposed to consider this point, in connexion 
with the general subject of the Keglstry of Deedsi. 


18. In the same Report, the Board proceeded to inquire into the causes of the 
delay experienced since 1828-2.9 in the collection of the Revenue in the Permanently- 
Settled Provinces ; and they attributed that delay partly to the peculiar and distressed 

** circumstances of the times,'’" and partly to the 
‘‘ system of the fiscal Administration which has 
‘‘ obtained with reference to Regulation VII. of 
“ 1830.” 

19. The se^or member of the Board consi- 
dered that the law of 1830 had been much more 
severe in practice than Regulation XI. of 1822, 
which preceded it; and the Board concurred in 
stating, that if the former enactment were carried 


• “ It will be sufficient to advert 
to the universal distress produced 
by commercial failures— to the 
waut of capital in the market— to 
the extinction of credit and uncer- 
tainty of tenure induced by Regu- 
lation VII. of 1830— to the decrc^e 
of trade, and to the influence which 
these calamitous changes have ex- 
ercised on the value of money, and 
relatively on the price of landed 
property, and of aU-other things.” 


into rigorous effect, with respect to the rapid succession in which one advertisement 
for sale is required to follow another, the land-holders withholding the payment of 
their Revenue to the last moment, its operation would be destructive of credit, and 


have altogether a baneful influence on all interests engaged in agriculture ; by weaken- 
ing the authority of the Zemindar over his tenantry, and by encouraging the latter to 
keep back their rents from their landlord at the very moment of his most urgent 
necessity, on account of the ostensible insecurity of his tenure under the impendence 
of constantly recurring sales. 


20. These common premises led the members of the Board to very dmerent con- 
clusions. The senior member, (who appeared 
from the passage quoted on the margin, to consi^ 
derit practicable to collect the Land Revenue with- 
out any resort to public sales,) recommended “ the 
appointment of fixed dates twice or thrice in the 
“ year for the peremptory 8ale«|pC land for the 
“ recovery of arrears of Eevennc due to Govern. 
“ ment after the manner prescribed by Regulation Vlll. of 1819 for the sale of Putnee 
Talooks in realisation of the Zemindar’s demand of rent.” The second member^ 
(Mr. W. W, Bird,) on the other hand# ” did not consider the Zemi^^rs in such urgent 
“ difl^eulty, and did not approve of peremptoiry sales at stated seasons, but was of 
upinmn that the Collectors should ^ kplsill before the enactment of Regulation VIU 


For instance, it will be observed 
from the minutes of the senior 
“ member of this Board, (Mr. Patti©,) 
“ that so tong as tkepr^udice obtains 
“ that the system (ff selling Mstates 
“ qffbrds the least objeetimabh and 
“ most (^eottmlmmTisqf securing the 
“ irnTportant object for whU^ it is em- 
** ployed ” &:o. &c. see para. 19 of 
Board's Report. 
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of iSdOf to the exercise of a sound discretion in resorting to sales whenever they^ might 

‘‘think proper/' The, pas^e 

• They, (the collectors,) oixgrht, in Mr. B^d’s judff- nn the <Vnm nam 

ment, to be responsible for tlie punctual realisation of nuotea on tne margin irom para* 

the Uevenue or their districts, to be able to assign 19 of the Board's letter, will 
adequate causes for defalcation or comparative increases i * TiiT n* i> i.* * 


of balance in particular years or in pardcalar seasons, 
of years, to be permitted, rather than to be compelled 
to have resort to sale ; in short, to employ this ultimate 
instrument of coercing payment when necessary, and 
osj^rcguently m necesmrt/t but to realize tho collections 
without it, if practicable. The commissioners of Re- 
venue ought to be constantly watching the state of 
the Towjees, and to bo preventing the accumulation 
of balances where no suilicient explanation can be given 
by the District Oflicor. It will take long, perhaps, to 
correct the inveterate habit which the Zemindars of the 


quoted on the margin^ Arom para* 
19 of the Board's wiU 

Cixplain Mr. Bird’s sentiments on 
this important branch of the ge- 
neral subject, an<||pf the grounds 
on which they stand. 

21* In regard to the mis* 
chiefs which had resulted from 
unseasonable and indiscriminate 


settled Provinces have contracted of postponing the 
discharge of their Revenue until their Kstates are 
thi*eatened with an auction sale, and Mr. Bird is not 
aware of any other process unless the system in the 
unsettled Provinces be introduced, by which tlie object 
can bo attained ; but lie thinks that the propriety of 
resorting to it should be left in the iirst instnnee to 
tho Oollector, on whom rests tlie I'esponsibility, and that 
when resorted to, the confirmation by superior autho- 
rities should be as prompt as possible. To dispense with 
it altogether, as under Regulation VIII. of 1819, in re- 
gard to Putnee Talooks, might overload the files of 
tlie Civil Courts to an inoonvenient degree ; but he is 
decidedly of opinion, that the latitude of discretion, 
and the irresolution which the proceedings of Com- 
missionere of Revenue have evinced in respect to the 
confirmation of these sales, is the chief cause to which 
the progressive increase of the balances is to be ascrib- 
ed. When a sale for instance is unavoidable, the sooner 
tho measure is carried into execution the better for 
all interests afiected thereby ; and when there is little 
or no expectation of that result, the#)rniality of an 
advertisement, by an invariable rule, one month after 
the demand has mllen due, is of an extremely doubtful 
expediency. The Collector is the only authority who 
can judge of the necessity of resorting to a sale or to 
an advertisement for compelling n payment of Uc venue, 
and a discretion of advertising Estates and disposing 
of them for default by public auction ought, in the 
opinion of Mr. Bird, to be vested in that functionary, 
subject to the control of the Local Commissioner, both 
Ofiioers being declared responsible for the due collection 
of the Government jumma.’' 


leniency in the execution of the^ 
Sale Laws, the Board appeared 
to be unanimous*t They stated, 
that “ in some divisions, the 
“ process had been so capricious- 
** ly controlled, as to have 
“ seriously obstructed the execit- 
“ tive authority (the Collector,) 
“ in the realization of the Go- 
” vemment Assessment : to tho 
“ manifest encouragement of 
“ default, tho .prevention of 
“ competition at sales, and the 
“ injury of the proprietors of 
“ those Estates, the sales of 
“ which, however depreciated 
“ by these circumstances,, had 
** been left uncancelled.” By 
the mistaken leniency shown to 
those who were permitted to 
escape for a time, by the anp^l- 


t Mr. Pattie seems only to have dissented in a 
measure because of the harshness of Regulation VII. 
of 1830 in prescribing monthly soles. 


ment of the sale of their Estates, 
they themselves, as well ns all' 
those cognizant of their impunity. 


were encouraged to persevere in systematic default; for it was a fact, that in some 
Districts, the payment of the Revenue by monthly instalments, formally stipulated, 
at the Decennial Settlement, had altogether fallen into desuetude ; and those who 
were unable, from whatever cause, to obtain like indulgence, w^ere subjected to a 


very severe pecuniary mulct, in addition to the loss of their Estates, in the shapq 
of the difference between the price which those Estates would have realized . if 
competition were such as uniformity and steadiness of system would Assuredly render 
it, and the inadequate sum for which they necessarily sold when tho purchaser k&avf 
that in fact he was not buying au Estate, but a remote and very uncertain chauee of 


obtoining one. 



viii 


ft2. The senior mcmbet professed Inmself a atrenuoi^ advocate for a merciful . 

admmistratton of the sale laws/^ and he doubted 
Pura. 89 of Board s Report. ^ 1 ^^ abili^ of the laud-holders^ " in the present 

stale agricultural distress, aggravated hy the loss of credit occasioned by Regular 
tion VII. of 1830, to make good the demands of Government with monthly punctu- 
** ality.’* He was therefore of opinion, ** that anti! times should mend, sales should he 
“ avoided. ritojSjaier;*' and that the Revenue Authorities, in preference to selling 
landed property under the Regulation above quoted, should be authorized, with the 
** consent of the defaulting proprietor, to let in farm any Estate, the arrears of which 
** he was unable to liquidate $ provision being made for carrying to the credit of the 
** defaulter, alter all the dues to Government had been discharged, the excess of 
** the farming jumma over and above that of the siidder jumma of the Permanent 
“ Settlement.” 

• 23. Mr. Pattle enumerated as an additional cause of agricultural distress, the impo- 
sition of consolidated interest and penalty at 25per 
Paras. 38 and 29 of Board's Report. arrears of Permanently-Settled Estates, 

introduced by Regulation VII. of 1830. He suggested, that if 25 percent, be levied at 
all on arrears, the surplus proceeds of the sale, after discharging all arrears of Govern* 
ment Reveqpl^ with interest thereon at 12 per cent., should be paid to the defaulter. 
But he thought it would be preferable, invariably, to levy 12 per cent, interest, and allow 
no remission of it, to levying both peufilty and interest, and permitting remission. This 
would be a positive boon to the Zemindars, and would also he a gain to the Govern- 
ment, as it wa|i|d prevent the omlah of the Collectors from taking advantage of the 
anxiety the double charge excited in the Zemindars, to compound for a less sum, while 
it Was ei^ for them to move their superiors to ftmpassion and remission, when they 
could not attain their object by concealment. 

24. The junior member (Mr. Bird) was favorable to the proposition for the dis- 
continuance of the demand of penalty, on the ground, chiefly, that the rate of interest 
had fallen, since the penalty was originally imposed, from 12 to 6 per cent. ; so that in 
eontinuing the demand for interest nt 12 per cent., double the amount woiidd still he 
levied on that head that could be procured for loans on good security in any other 
quarter. But he thought the demand of penalty should be relinquished without the 
reservation regarding the uon-remiaston of interest recommended by the senior 
member. 


25. The orders of Government on the Report of the Board were issued on the 

10th of November 1834, to the following purport : 

Bengal Revenue Consullation, 10th 
November 1834, No. 1^. 

20. The Council of India not having then 
opened its session in Calcutta, the subjects requiring legislation were unavuidaldy 
reserved for future consideration. 

27. The sitjggestion made by Mr, Pattle, that sales should be limited to two or 
three periods in the year, was considered to involve much practical benefit to the 
people. But the information submitted by the Board was not sufficient to enable the 
Government to determine whether the proposal eould be acted upon, without great 
risk to the punctual realization of the Revenue, or whether there might not be other 
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Fkom 

The under SECRETARY to the GOVERNMENT of BENGAL, 


To 

The UNDER SECRETARY to the GOVERNMENT of INDIA, 

Home Department. 


Sir, 


Dated Fort IViUiam, the 21^/ October^ 1852. 


Keveimc. 


I am directed by the Most !Sroble the Governor of 
Bengal to request that you will submit for the favor- 
able consideration and orders of the. Government of India the papers 

noted on the margin, relative to a pro- 
poled modification of Act I. of 1845, 
with a view to the protection of under- 
tenures in permanently-settled Districts 
against the effect of sale for arrears of 
Revenue. 


From Mr. J. Mackenzie, dated 
4th December, 1849. 

To Secretary Sudder Board of 
lierenue. No. 1102, dated 26th 
December, 1849. 

From Secretary Sudder Board 
of Hevenue, No. 258, dated 28th 
18.50, with 9 Enclosures. 


ote bjj^ecrctary, Mr. Beadon, 
ted lOt^^Ciptember, 1852. 
Minute by His Lordship. 


I have the honor to bo, &c., 


J. W. DALRYMPLE, 

Under Sect/, to the Gorf. of Bengal. 


J?. CAKliElO, BEKOAL MILITARY ORI‘IIAN PRliSS. 
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serious objections to its adoption. At all events, it was indispensable to ascertain 
what periodical days of sale ought to be fixed in each Province, and perhaps even in 
each District, with reference to crops and other circumstances. The Board were 
accordingly instructed to direct their attention to the subject ; and if, after consulting 
the local Kevenue authorities, they sliould consider it expedient to make a general rule 
of the nature above indicated, or to introduce the system experimentally into particu- 
lar Districts or Divisions, to submit rules of practice, calculated to carry the plan into 
effect ; which rules, if necessary, might be embodied in a Regulation. 

28. In mean while it was ordered, that the Collectors should he absolved 
from the obligation imposed by Section VI. Regulation VII. of 1830, to advertise 
Estates in balance by an invariable rule, if they should consider that measure unneces- 
sary for the punctual realization of the Revenue. The issue of such advertisements, 
and the sale of Estates iii arrears, were left to their discretion. 

2.9. It was antici])atcd, that under this discretion, the Collectors, in some Dis- 
tricts, would probably, as a general rule, fix particular periods for sale ; making excep - 
lions ill regard to particular Estates in balance, W'hich they might deem it proper to 
advertise and sell intermediately ; and it was pointed out to the Board, that the practical 
results of such measures would aiford the best data for the ground-work of a general 
system, and would enable them to suggest, with confidence, such rules ^ practice ns 
experience had shown to be useful and necessary. It was also intimated, that if the 
Collectors were instructed to exclude from their advertisements any Estates the propri- 
etors of which might appear, on good and sufficient grounds, to he entitled to indul- 
ge ucc, it would soon be understood by the community, as well ns by the defaulters, 
that Estates, when once advertised, would in general he sold, unless the arrears were 
paid; — an impression which would probably result, on the one hand, in the more 
punctual j)ayiueut of the Revenue, and on the other hand in encouraging cajutalists to 
attend sales, for the purpose of investing their money, in the confidence that nothing 
would he likely to stop the sale hut the payment of the arrenr. # 

30. The Collectors were generally authorized to purchase Estates on account of 
Government, when the amount hid might not cover the arrear with interest and 
j)enalty ; such Estates were, if jiossihle, to be farmed, in order to avoid the losses atten- 
dant in the great majority of instances upon khas inanagcmeut. 

31. The right of appeal to 'the Sudder Board from orders of confirmation of a 
sale passed by a C»jmmissioncr, was restricted to cases of alleged illegality ; in which 
the appellant might he able to sliow^ that one or more of the conditions which are 
declared by Section V. Regulation XL of 1822, (subject to the modification laid down 
by Regulation VII. of 1830,) to be necessary tf) the validity of a sale, had been wanting. 

32. The Board were instructed to direct the Commissioners to he cautious in the 
exercise of the discretion with which, as the representatives of the late Board of Revenue, 
they were invested by Regulation XI. of 1822, in respect to the annulment of sales. 

33. The Government further desired, that the Collectors should invariably levy 
12 per cent, interest upon all arrears, without enforcing the payment of the remaining 
amount of consolidated interest aud penalty, (as prescribed by Regulation VIL of 
1830,) unless they should have reason to believe the arrear to be wilful or fraudulent. 

b 



X 


34. Finally, the Board were directed to consider the possibility of devising any 
other measures for securing the payment of the Revenue, so as to obviate the necessity 
of recourse to satf^ as the constant) and almost sole process of coercion. 

35. In these orders no mention was made of the point originally raised by Mr. 
Ross, respecting the effect of sale on under-tenures. 

3C. The attention of the Sudder Board of Revenue was frequently* called by 

Government, after 

* 30th Aug. 1830, Para, 8 , ") Bengal Rev. Pro., Ctli July 1837, No. 12. . x* 

2i8t Foby., I8:i7. [ AND the issue of the 

6th July, 1837. 3 21st Fehy. 1837, No. 26. above orders, to the 

Also Resolution of Government of India, dated 4th December, 1837. preparation of a Re- 
Jndia Revenue Consultation, 4th December, 1837, No. 1. vised Draft of a new 


Sale Law, and some correspondence on the subject passed bctvvceu tbc Bengal Govern- 
ment and the Board. On the 13th of March, 1H3S, 
Second Dbapt. Board answered these references, by the sub- 

Februm-y^ 1840 S?^*'7^to 9?”* mission of a new Draft, with an elaborate report 

on the whole subject. 

37. lu this report, amongst many other points, the Board discussed the case of 
under-tenants. They considered such holders in no worse position, in respect to the 
consequenceflj^of sale, than mortgagees ; and, for reasons which they assigned, they were 
quite opposed to the suggestion of making provision for securing, in case of a sale of 
the superior Estate, the titles and interests of either class. They would enable how- 
ever any person whatever to pay the arrear, on account of the defaulter, and so to save 
the Estate from sale for the time being, if any person should choo'sc so to do. 

3&. In discussing this question, the Board enter into a full and useful account of 
the history and then existing state of the law affecting under- tenures, in an Estate 
sold for arrears of Revenue. 

39. In forwarding this Draft for the consideration of the Legislative Council, the 

• Deputy Governor of Bengal, (the Ilon’blc A. 

Februa^l^O Koss,) objected to Sections XV. nnd XVI., nliieh 

gave a discretionary power to the Commissioners 
of Revenue, and the Sudder Board to cancel a sale of an Estate for the recovery of an 
arrear of Revenue, made according to law ; — “ The frequency (the Deputy Governor 
“ remarked), with which this power has been hitherto exercised, has considerably 
“ reduced the prices obtained for Estates sold by public auccion, by rendering the sta- 
“ bility of such sales uncertain and llis Honor w'as “inclined to think, that the can- 
“ celmcnt of a sale by any authority, should not be allowed on any ground but that of 
“ illegality.’* 

40. Again, referring to Sections XXVI. to XXIX., wliich declared what are to be the 
consequences of a sale for the recovery of an arrear of Revenue to the under- tenures in 
the Estate sold, the Deputy Governor noticed, that “ a farm under a lease for a limited 
“ period, at a rent payable during such period egual to what the lauds included iu 
“ the farm were capable of yielding when the lease was gi’anted, was a bon/i fide 
“ tenure;*’ and that “ as such, its rent would be liable under the proposed Act to 
“ enhancement.” His Honor objected to this, “especially as the annulment of bond 

fide temporary leases was not necessary for securing the Revenue from deterioration.’* 
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The great defect^ Ilis Ilonor thought, of the existing Sale Law, Hegulation XI* of 1832, 
was, that it did not afford the security to leases of this description which was essential 
to the improvement of the agriculture of the country ; and the Draft under considera- 
tion would only perpetuate this defect. As a remedy for the defi); mentioned. His 
Honor proposed, “that it be enacted in the new law, that it shall not be lawful for the 
“ purchaser of an Estate sold for an arrear of Ke venue to annul a farming lease 
“ granted by the defaulting, or by a former proprietor, for a term not exceeding twenty 
“ years, and stipulating for the payment of an annual rent, not being less than the 
“ average rent realized from the lands in the three years immediately preceding the 
year in w'hich the lease was granted.” 

41. The question of a revision of the Sale Laws being thus formally brought before 
the Government of India in a substantive form, was taken up, especially, by the 
llon’ble Mr, Bird, who bad previously, as a Member of the llevenue Board, taken a 


^ Third Draft. 

Lcfrislative Consultation, 10th Feb- 
ruary, 1840, No. ly. 


share in the diseussions at the Board table 
when the former Draft of a new Sale Law was 
under preparation by that authority. Mr. 
Bird’s examination of the subject resulted in 


Legislativ'e Consultation, 10th Feb- laying on the table of the Legislative 

ruary, 1840, No. 11. Council an amended Draft, the circumstances 

attending the preparation of which are thus narrated in his Minute of tiie 17th Janu- 


ary, 1831). 

42. « The Draft of a new Sale Law submitted by the Government of Bengal 
“ with Mr. Secretary Ilalliday’s letter of the 10th of July lost, appeared to contain 
“ not only the defects pointed out in that letter, but was obnoxious to many other 
« grave and important objections. Several points, which had undergone frequent and 
“ anxiods discussion when I was Member of the Sudder Board of Kevenue, were 
“totally overlooked, while others of very doubtful expediency had been introduced ; 
“ and in short the Draft was altogether so ill-adapted to the purpose for which it was 
“ intended, and so confusedly and informally drawn up, that to recast it entirely was 


“ absolutely and indispensably necessary. 

“ To do this in a manner corresponding with the importance of the case, I did 

« not like to trust entirely to my own judgment ; 


.Tomes Pattlc, Esq. 
OiarU's Tucker, E'^q. 
R. 1), MniigTea, 

•lolm IjOwis, Esq. 
Edward (kirrio. Esq. 


“ and accordingly idaced myself in coramunica- 
“ tion with the present Members of the Sudder 
“ Board, with the Commissioner of Revenue for 


W. Diniiliier, Esq. 
F. J. Iliilliday, Esq. 
M. A. JJiguell, Esq. 


“ the Twenty-four Fergunnahs, with the Secretary 
“ to the Government of Bengal, and with the 


“Deputy Superintendent sud Remembrancer of Legal Affairs; and the Draft now 
“ submitted is the result of our collective deliberations. 


43. Several alterations suggested by the Right 

Legislative Consultation, 10th February, 1840, No. 15. 
•Fourth Draft 

(First Draft published.) 

Legislative Consultation, 10th February, 1840, No. 10. 


Ilon’ble the Governor General, 
(Lord Auckland,) who was 
absent at the time from 
the Presidency, having 
been adopted by the Coun- 


cil, the Draft was read in Council for the first time on the 14th of October, 1839.* 



xii 


• Mr. C. W. Smith, 

a 

„ F. J. HallidHy, and 
„ A. J. M. Mills.* 

liegislative Consultation, 10th Feb> 
ruary, 1840, No. 18. 


44. Several communications relative to the proposed Law were received hy the 

Government of India : one from the Landholders* 
Society ; others from individual Officers* of ex- 
perience, submitted by them in a demi-official form. 
The substance of all these papers will be found di- 
gested and explained in the table recorded as per 
margin which was printed, and forwarded to the 
Governments of Bengal and the North-Western Provinces, with the view of eliciting a 
discussion of the opinions and suggestious therein contained. In transmitting this 

table, the President m Council intimated, among 
February^VsiO other things, that he was clearly of opinion that 

enhancement of rent was the only power neces- 
sary to be given to auction purchasers of talooks created since the Decennial Settlement ; 
and that, as suggested by the Government of Bengal, 6ond fide^ leases to farmers, for 
terms not exceeding twenty years, and at adequate rents, should not be disturbed 1By 
an auction sale. The extension of this latter principle to all bond jide under-tenures 
%vas at the same time suggested for particular consideration, with reference to a scheme 
submitted by Mr. Halliday (contained in the table abovemeiitioned), whereby he pro- 
posed to maintaiu all bond fide undcr-tenurcs of wliatsoever description at an auction 
sale ; the purchaser succeeding to the rights of his predecessor, and nothing more ; and 
to provide that in the event of a purchaser not being found under such circumstances, 
the mehal should lapse to Government free from all encumbrances other than those 
existing at the time of the Decennial Settlement, the Government having power to make 
a re-settlement of all the under-tenures. The opinion of the Revenue authorities 
was requested on the practicabtlity of this sclicinc, and as to whether it could be adopt- 
ed with safety to the Public Revenue. * 

42. Replies from the following Officers serving in the Bengal Presidency, to- 
gether with their opinions on the other provisions of the Draft Act of the 14th October 
1889, were received in due course ; — 


TIicri-^ opinions arc recorded on Legislative 
Consultation, 18th January, 1841, No. 3 
to 9, No. 11 to 15 and No. 17. 

A Digest of the opinions will be found 
recorded os No. 17 A. of the same con-*! 
saltation ; but the opinions of Messrs. C. 
W. Smith and T. R. Davidson, having been 
received after it was prepared, are not in- 
cluded in it. 


J. Pattlo, Esq., N Members of the 
C. W. Smith, Esq., C Sudder Board of lle- 
J, Lowis, Esq., J venue. 

E. M. Gordon, Esq., Gt^nunissioner of Dacca. 
J. 1. Harvey, Esq., Ditto, Chittagong. 

E. C. llavenshaw. Esq., Ditto, Patna. 

Welby Jackson, Esq., Ditto, Moorshedabad. 

A. J. M. Mills, Esq., Ditto, Cultack. 

G. F. Brown, Esq., Ditto, Bhaugulporc. 


L T. R. Davidson, Esq., Ditto, Jcssorc. 

4t3, The observations of the Lieutenant Governor, and Sudder Board of the 

I.cgislative Con«ultaUo.., 18ih ^"■"‘li-Westcm Province, nre recorded as per 
January, 1841, No, 18. margin. 


44, After perusing the opinions of the several officers and authorities abovenamed, 
the Uon ble Mr. Bird recorded a Minute, in which he suggested that as the discus- 
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Mr. Bird’s Minute dated 24th Oc- 
tober, 1840. 


Idth 


sions respecting the new Sale Law had ^tren 
birth to so many suggestions, and such varied 
opinions ns to the different points to be determined, 
it would be expedient to refer the whole of the correspondence, i#lhe first instance, 
to a Committee to be composed of 


Xie$rislative Consnltation, 
January, 1841, No. 19. 


The Hon’blc W. W. Bird, 
Tho Ilon’blc 11. T, Prinsep, 
Mr. J. R. Colvin, 


Mr. F. J. llalliday, 
4 and 

Mr. J. P. Grant. 


whose duty it nrould be “ to consider each point seriaiim^ to weigh with care all the 
“ arguments which had been advanced on both sides, and to present the result of their 
“ deliberations in the shape of a revised Draft of Act for the determination of Go- 
“ verument.” 


^ 45. The Hon’bfte Mr. Prinsep considered that a re|crer.ce to a Committee, 

„ , , without a previous decision by Government upon 

Mr. Prinsep s Minute, dated Ist , . ' . 

November, 1840. tiie principles to be followed out in the Draft, 

Legislative Consultation, 18th Ja- could only be productive of renewed discussions 
nuaiy, 1841, No. -.0. body, and applications to Government for 

instructions, lie suggested, therefore, that before constituting the proposed com- 
mittee, the Legislative Council should come to a distinct declaration of opinion on 
the material points embraced in the Draft. And he noticed the following points as 
those on which the decision of Government w^as necessary : 


1st , — Shall the new law declare an abandonment on the part of Government of all 
claim to interest and penalty on arrears ? 

2ndly, — Whether to enact a day of absolute default, with certain sale, and no after 
receipt of the arreai’s due, leaving the sale to be made at leisure ? 

37’d/y. — What shall be the cases of exemption from liability to sale — both abso- 
lute exemption, and temporary or cpialificd? Also, who shall exercise discretion in 
respect to any circumstances not specially provided for in the Draft, w hi A may be con- 
sidered to give claim to indulgences? « 

4thly, — Whether sales shall be ordinarily subject to the condition of purchasers 
upholding under-tenures ? 

bthly. — Whether sales shall be liable to caiicelinent before or after possession 
given, and with or without suit in court ? 

46. On each of the above points Mr. Prinsep recorded his sentiments ; and he 
suggested, that after the Council should have declared their opinion as proposed by 
him, the Draft might “ be committed to some one person to be recast and amended 

according thereto, with advertence to the several suggestions in respect to details 
that have been submitted, and when so prepared, the final review may be made by a 
committee appointed as proposed by Mr. Bird.*^ 

47. It does not appear from the record of Act XII. 1S41 that steps were taken 
in accordance with the suggestion contained in the Minute recorded by Mr. Bird for 
the appointment of a committee ; though a conference between him and Mr. Prinsep, 
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(which will be noticeil in its proper place,) was held at a later date, to settle the 


* Mr. Bird was disinclined to in- 
crease the mass of writinjj connected 
with the Sale Law, by recording: a ini - 
liiife expressive of his sentiments on 
each point mooted in the oorrespon- 
deiicc ; and he therefore proposed the 
appointment of a committee as no- 
ticed above. 

Fifth Draft, 

Being: the second Draft published. 

Legislative Consultation, 18th Ja- 
nuary, 1841, R’o. 21. 

I^frislative Consultation, 18th 
January, 1841, No. 22. 


provisions of the Draft. Tlie *' declaration of 
the opinion of the Council,” invited by I^Ir. 
Prinsep, must, however, 'have been made orally/ 
in the course of disciissious at the Council table ; 
for a new Draft, differing materially from that 
of 14th October, 1839, was read in Council on 
the 18th January, 1841, which was published 
and referred for the opinions of the Govern- 
ments of Bengal aiifd the North-Western Pro- 
vinces, and of the Sudder Courts at Calcutta and 
Allahabad. 


48. Comments on the provisions of this Draft w'ere received from — 

Tlie Sudder Board of %vcniie at Calcutta. 

W. G. Rose, Esq., of the Ramnuggur Indigo 
Factory in Moorshedabad. 

C. J. Richards, Esq., Chairman of the Indigo 
Planters’ Association. 

Collector (Mr. W. Imkc) and Zemindars of 
Sarun. 

Landholders* Society. 

Landholders at Dacca. 

C. D. Smith, Esq., a Judge of the Calcutta 
Sudder Court, 
r Lieutenant Governor, North- \A^est<jrn Pro- 
Recorded Legislative Consultalion, lOlhJ l^^r^ccs. 

July, 1841, No. 24. j Sudder Court, North-Western Provinces, 

Sudder Board, North-Western IVoviriccs. 




Tliesc oy)inions are recorde<l on liCgisla- | 
tive Consultation, 19th July, 1811, No. 14 
io 8 and No, 11 to 14. j 


49. A Digest of these opinions was prepared by Mr. Junior Secretary llalliduy, 

with his comments on the principal suggestions 

euntained in the correspondence ; after wliicb a 

coiifcrciice was held between the llou*blc Mr. 

Bird and the Iloii’ble Mr, Prinsep, to consider the several comments and suggestions 

abovcineationed, and to ascertain the points on 

which an irreconcilable diflference of opinion ex- 

T 10th i^ted betw’ccn them. The result of this coiiler- 

July, 1841, No. 27. 


Legislative • Consultation, 
.luiy, 1841, No. 15. 


Sixth Draft. 


mill 


ciice is shown in the paper recorded as per margin, 
which contains a statement of the alterations made by Messrs. Bird and Prinsep, in 
each Clause of the Draft of the IBtli January, 1841. 

50. The Draft thus amended was brought up and discussed in Council ; and an 
important alteration was at this time made in it at the instance of the Governor 
General and iilr. Amos. Clause 5, Section XXVII. of the Draft, as settled by Messrs. 
Bird and Prinsep, was worded as follows : 

“ Fifthly . — Farms granted with the condition of exemption from cancelnient 
upon hale for arrears under special sanction of the Revenue Comniissiouer and the 
Sudder Board.” 
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61. The Governor General (Lord Auckland) and Mr. Amos disapproved of 
this Clause, and substituted the following in its stead ; 

“ Fifthly , — Farms granted in good faith at fair rents by a former proprietor for 
terms not exceeding twenty years under written and duly registered leases. Pro- 
“ vided that when the stipulated rent of such farms exceeds Rupees 500 n notice, spcci- 
“ fyi«g full particulars of the position, rent, and estimated area of the land, shall he 
'' given in writing by the parties in every case to the Collector, within one month from 
“ the date of the lease, and the Collector shall be at liberty to object to the same, in 
“ the event of his seeing reason to believe that the security of the Public Revenue will^ 
“ he materially affected thereby. The exception declared in this Clause shall not^ 
“ extend to leases objected to by the Collector, ]^y a notification to be fixed up in his 
“ office, with the sanction of the Commissioner, within three months of the date of the 
“ notice so made to him by the parties. Provided also, that a piircbascr of an Estate 
“ at a sale for arrears of Revenue shall be at liberty to sue in . Court to set aside such 
farms, on tlie ground of any failure of the conditions stated in the first sentence of 
“ this Clause as essential to its validity.** 

52. After this alteration had been made, Mr. Amos recorded a minu^^ in which 

he pointed out that the Clause, as altered, required 
July, 1841. leases for which jirotcction w'as sought to bo 

No registered, but provided that the particulars as to 

rent, area, &c., shoul^^be furnished only in the 
case of farms exceeding Rupees 500 in rent value. He suggested that this distinction 
between leases for small rents anil those for rents exceeding Rupees 500 should be 
abolished ; and that ** when any lease/ small or large, is registered, the date and term 
“ and the rent should be stated with particularity ; the lessee to be afterwards bound 
“ by such statement;*’ also that “the measurement, as far as it can be conveniently 
“ obtained, should be entered approximately.” 

53. Mr. Amos considered that this provision would be sufficient security to 
induce purchasers to bid to the extent of the arrears of Revenue for which Estates w^erc 
to be sold, and he thought that, beyond furnishing this inducement, Govcrniivent had no 
concern in the matter. 

54. The alteration made in Clause 5, Section XXVII. by the Governor General 

and Mr. Amos induced Mr. Prinsep to record a 
Minute by Mr. Prinsep, dated . i i i • ye e 

8th July, 1841. miiiute on the subject, and he availed himself of 

Leghlativo Cons., 19th July, the op])ortunity to suggest a few minor altera- 
1841, No. 28. tions in the Draft. Mr. Prinsep approved of 

the abolition of penalty, in excess of legal interest; but be objected to a formal abrogation 
of the Government right to interest upon all kinds of land Revenue demands. 

(1.) He observed that by this law, protection wrould be given to the Ijaradars, 
Chnise 5, Section Tuhseel-people, who took their leases only to sub-let. 

XXVII. He xiQ advantage that would result from perpetuating the 

agency of such middle-men. He remarked that, if temporary holders of twenty years 
are to be protected on the condition of their rents being fair, it is inconsistent to 
eject and deprive of their farms men who have taken Talooks honestly at full rents 
in perpetuily. lie said that Estates sold for arrears do not always yield a surplus 
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the nrrear. Th«y arc frequently bought in by Qoremtnent^ and when so 
bought in, the assets have very oftei\ been found insufficient to cover the annual 
Revenue. It would be unwise in such cases, Mr. Prinsep thought, to deprive Go- 
vernment (or auction purchasers) of the power to make a new Jummabundee if they 
could. And he remarked that registry of leases would be no evidence of the rent being 
fair. Mr. Prinsep objected to the provisions of the Draft as it stood ; but he thus 
explained the protection he was prepared to give to leaseholders ; — “ I am for giving 
** leaseholders a means of securing their title similar to that conferred on those who 
take building leases in Garden Reach from Zemindars, and upon a prindfile, there- 
fore, fully recognized by our Revenue system. Let the Collectors have the power, 
“ subject to sanction by a Commissioner, of certifying upon a lease that the rent is 
sufficient for the security of the Government Revenue, aud such a certificate may 
“ protection against the effect of a Government sale, but it should be a conilition, 
that the extent of land and rate per acre, or bcegali, shall be declared and specified 
“ in the lease, and a discrepance iu the real extent compared with the specification 
“ should either vitiate the lease, or render the tenant liable to the difference, accord- 
“ ingly as ][t might be proved intentional or unavoidable and accidental. * * * 

I see no difficulty in the Hoard, or Government, laying dowm a broad rule, that for 
the security of the Revenue, a certain rate per beegali, or per acre, taken of coiyrsc 
** at a maximum of the usual agricultural rates for each district, is sufficient ; and 
** Government has no dei^i|e to cancel leases which specify such rents. This is quite 
a different thing from a general uncontrolled power of leasing to agriculturists, 
or to middle-meu, or to lease-jobbers in any form, and with specification of area, 
“ or without, under the mere check of a Civil action by Governincut, or by an auction 
** purchaser, to prove such a vague thing as that the rent is not fair,” 

Mr. Prinsep proposed an additional Section, to be inserted after Section XXL, to 
provide for the appropriation of the surplus purchase money in 
case of claims by creditors while the sale is under litigation. 

lie also suggested several verbal alterations. 

55. In consequence of the minutes recorded by Messrs. Amos and Prinsep, the 

* « , 1 /• »/r i» * Draft was again brought under 

* See concluding paragraph of Mr. Bird s mmutc, ^ ® 

dated IDth July, 164 J. discussion in Council, on the 12th 

Legislative Cons., 19th July, 18-11, No. 30. of July, 1811,* when it W’^as de- 

termined that — 

The interest and penalty Clause (Section II.) should remain unaltered. 

The Section suggested by Mr. Prinsep, in respect to the claims of creditors to the 
surplus money of an Estate sold for iiiTcars, should be added as a Proviso to Section XXI. 

The following alterations should be made in Clause 5, Section XXVII. 


* See concluding paragraph of Mr. Bird’s minute, 
dated IDth July, 1641. 


Draft as it stood. As altered, 

N. B. Words in the text within brac- 
kets, and in italics, omitted, in the 
Draft as altered. 

“ Farms granted in ^ood faith at fair . 
rents (‘) by a former proprietor fior terms (') and for specified areas. ♦ 
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not exceeding twenty years under written (») 
{and duly registered leases,"] Provided that 
{when the stipulated rent of such farms 
exceeds 500 rupees d] (3) Notice specifying 
full particulars of the position, rent and 
[estimated] area of the lands, (^) [shall be^ 
given in writing by the parties in every case 
to the elector within one month from the 
date of the lease], and the Collector shall 
be at liberty to object to the same in the 
event of his seeing reason to believe that 
the security of the public Revenue will be 
materially affected thereby. The excep- 
tion declared in this Clause shall not ex- 
tend to leases objected to by tlie Collector, 
by a Notification to be fixed up in his office, 
with the sanction of the Commissiont^r, 
within three months of the date of the no- 
tice so made to him by the parties. Pr<i- 
vided also that a purchaser of an Estate at 
a sale for arrears of Revenue shall be at 
liberty (f*) [to sue in Court to set aside suck 
Farms on the ground of any failure of the 
conditions stated in the frst sentence of 
this Clause as essential to its validity.} 


0) leases registered within a month Aom 
their date. 

(*) a written 

{*) the terms of the lease, and the names 
of the parties, shall at the same time be 
given by the latter to the Collector in 
every case. 


by suit in Court to set aside all such 
farms, although the satne be under writ- 
ten and duly registered leases, aud al- 
thougli such notice may have been given 
as afoivsiud, if the same shall not have 
been granted in good fuitli at fair rents. 


Mr. Priiiscp’s Minutes, dated IGth 
and iOtl) July, i«41. 


66, The Draft was now ripe for enactment ; and it would have been iunnediatelj^ 

passetl into law, but for further ohjectioiis record- 
ed by Mr. Prinsep at this stage of the proceedings. 

L»‘g. Cons, lyth July, 1841, No. He now protested strongly against the 16th 
29 aud yi. Section of the Draft, which authorized the forfei- 

ture to fJovernment of the dejiosit of a defaulting purchaser. He contended, that as a 
matter of right, the forleiLed deposit .ought to be carried to the credit of the estate 

sold^ but he was over-ruled bv^ 
the opinions of the Governor 
General (Lord Auckland,) aud 
Messrs. Bird aud Amos, who 
argued, that the forfeiture of the 
deposit to Government was the expre.ss law till 1H2.j|P>hnt such also had been the 
practical administration of the Revenue Laws since ami was the natural construc- 
tion of Section XXL Regulation VII. of that it was not inequitable that the depo- 

sit, view'ed as a penalty or line, should be credited as a for|eiture to (lovernment ; that 
the Government might properU eiuini conipensatiun tur the cost aud trouble caused by 

C 


Minute by Mr. Bird, ) , . , lytli Jiilv 

Ditto by Mr. Amos, V July 

Ditto by tlie Governor Ceueral, ) 

Leg. CuoH. lOlh July, 1841, No. 30, 25 and 32. 
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the necessity of resorting to the ante pn^icess for the eoUeotion t>f the Kevenue ; that the 
de^ulting proprietor had no right in equity beyond an effectual process against the 
♦Section XVI defaulting bidder, (which was provided for in the Draft,***) for a dif- 
ference of price at a ffrst sale and at a re-sale ; that if the full value 
of an Katate should be offered at a second as well as at a first sale, which was by no 
means improbable, the defaulting proprietor bad surely no right to receive, beyond the 
full value of his estate, the forfeited deposit of the first hitlcler : 
(the principal object of the deposit* being to deter collusive bid- 
ders, and to make the sale at once a real dona fide transaction, by which the oest price 
might be obtained for the proprietor;) and lastly, that all claim of interest and penalty 
was now to bp remitted to defaulting proprietors, who might themselves purchase, 
subject to certain equitable disabilities in regard to under-tenants, and that no expedi- 
ent proposition could be made for preventing the abuses and delays in the payment of 
Kevenue to which such permission might lead, except one for the absolute forfeiture 
of a deposit. 

hi. The folio wnig extract from the Governor General’s Minute, bearing upon 
e. Clause V., Section XXVII. of Act XII. of 1811, 

Lea*. Cous. lOth July, 1841, No. 82. may be quoted in this place, as explanatory of the 

exact intentions of Government in enacting that 


(’lause. It will also serve more fe.lly to exhibit the difference of opinion which pre- 
vailed on the subject of upl4fcling under-tenures betw'een Mr. Prinsep and the rest of 
the Council : — 

“ The rule in this Clause, respecting a security to farming leases under certain 
circumstances in the event of n sale, is regarded by me with peculiar interest. The 
“ indiscriminate destruction of uhder- tenures by a sale for arrears, has always been 
*' considered as one of the chief blemishes of our system ; and 1 earnestly hope, that 
“ this experiment to give some certainty and security to leases, may prove successful. 
“ We propose to give stability, on the conditions specified, for twenty years, and not to 
perpetual leases; because, at least, as a first step, it may be unwise to run the 
“ hazard of error in regard to a perpetual tenure, which we may yet be justified in 
“ incurring for a limited term ; and because twent\ years may fairly be considered a 
“ sufficient term to admit of good return for capital employed upon land. Under the 
“ precautions provided, I do not anticipate any serious danger to the Kevenue from 
** such leases. While to have required in every instance a previous approbation from 
“ the Collector, would, it may lie feared, have probably nearly defeated the object 'of 
** the Clause. It is exceedingly likely that experience may show that the Provisions 
** of the Clause might havelM^n much amended ; but, as a foundation of what I hope 
will be a very bettefici^fl|^^e, I cordially vote for its being passed in its present 
** form , after repeated and careful discussions.” 

Draft was passed into law on the 19th of July, 1841, as Act No. XII., 
10th July, ^841, intituled « aa Act for amending the Bengal Code 
No. Sar in regard to sales of land for arrears of Revenue.” 








